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PUBLIC EMPLOYMENT RELATIONS BOARD

In the Matt'er of
TEAMSTERS LOCAL 294,

- Petitioner,

-and- | - CASE NO. C-6127

TOWN OF CAIRO,

- Employer. -

CERTIFICATION OF REPRESENTAT[VE AND ORDER TO NEGOTIATE .

: A representatlon proceeding having been conducted in the above matter by the"
Public Employment Relations Board in accordance with the Pubhc Employees’ Fa|r
-Employment Act and the Rules of Procedure of the Board, and it eppearlhg that a

negotiating repreeentative has been selecte'd,_ _’ | |

Pursuent tol the authority vested in the Board by the Public Employees’ Fair
Employment Act, o | |

ITIS HEREBY CERTIFIED that the Teamsters Local 294 has been’ deS|gnated
and selected by a majorlty of the employees-of the above-named public employer, in
the unit agreed upon by the parties and desctibed below, as their exclusive |
representative for the purpose of collective negotiations and the settlem_ent of

grievances.



“Included: Al full-time and part-time EMTs, Intermediates and Drivers
assigned to the- Town Ambulance Squad.

Ekoluded‘ Ambulance Ad ministrator and all other employees.
FURTHER IT IS ORDERED that the above named publlo employer shall

' negotiate collectively with the T_eamsters Local 294. ‘The duty to negotiate collectively
- includes the 'mufrual obligation to meet at reasonable tirnes and confer in good faith with
respect to wages, noure, and other t.erms and conditions of employment, or tne
negotiation of an agreement, or anyr question arising ’thereunder, and rhe execution of a
~written agreement incorporating any agreement. reaohed if requested by eitner party.

. Such obllgatlon does not compel either party to agree to a proposal or require the

o maklng of a concession.

DATED: September 20, 2012
~ Albany, New York

QWW

ﬂ Jerome Lea‘komtzé@’halrman
&QQW\ /C

ShellaS Cole Member
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PUBLIC EMPLOYMENT RELATIONS BOARD

[n the Matter of
SHELDON LAMAR HUNT,
" ) Charging Party,

-and- CASE NOS. U-29667, U-29791,
U-29831, U-29880 & U-30226

UNITED FEDERATION OF TEACHERS, LOCAL 2,
AMERICAN FEDERATION OF TEACHERS, AFL.-CIO,

Respbndent,
-and- '

BOARD OF EDUCATION OF THE CITY SCHOOL
DISTRICT OF THE CITY OF NEW YORK,

Emp[oyer.

SHELDON LAMAR HUNT, pro se .
CHARLES D. MAURER, ESQ., for Respondent

DAVID BRODSKY, DIRECTOR OF LABOR RELATIONS AND COLLECTIVE
- BARGAINING (KELLIE TERESE WALKER of counsel), for Employer

BOARD DECISION AND ORDER

~ This matter comes to the Board on exceptions filed by Sheldon Lamar Hunt .

- (Hunt) to adecisibn'by an Administrative Law Judge (ALJ) dismissing five improper

practice charges, as amended, against the United Federation of Teachers, Local 2,
American Federation of Teachers, AFL-CIO (UET) for alleged violations of §209-a.2(c)

of the Public E'mployees’ Fair Er'nployrhent-Act (Act).” The Board of Education of the

City School District of tHe City of New Yorkh(District) is a statutory party pursuant to

§209-a.3 of the Act.
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The first four of Hunt s amended charges allege that UFT violated §209- a. 2(c) of

. the Actin |ts hand[mg and treatment of various grievances. In Case No. U-29667, Hunt

alleges that UFT breached its duty of fair representation when it failed to process his
grievance challenging the District’s use of a counseling memorandum in Education l‘_a'w
§3020-a diSciplinafy charges and the District’s utilization of the memorandum in an

unsatisfactory fating issued to him. In Case No. U-29791, Hunt alleges that UFT

violated its duty of fair representation by failing to arbitrate a grievance challenging the

District's placement of a letter in hfs personnel file alleging that he engaged in academic

| grade fraud. Similarly, in Case No. U-29831, Hunt alleges that UFT violated its duty to

fairly rebresent him with réspect to .a grievance challenging the Distfict’s plécement of a
Iettér in his persohngl file alleging that he _engaged in sexual miécondUct toward a
female stu'dent.. lh Case No. U-29880, Hunt alleges that UFT violated §209&a;2(0)_ of
the Act by failing to arbitrate a Igrievance _phatlenging a District letter alleging
insuboll.'dination_, which was placed in hié pérsonnel ﬂ‘le.. .

Fihally, Hunt allegés in Case No. U-30226 that UFT violated §209-a.2(c) of the -

Act when the Office of Genefal Counsel of the New York State United Teachers

(NYSUT) withdrew as his iégal representative in a pending Education Law §3020-a

disciplinary proceeding.

Following a con;s'olidated heéring with respect to the charges, the ALJ issued a |

decision dismissing all five charges.



EXCEPTIONS

In his exceptions, Hunt contends that the ALJ erred in disn'rissing his charges
'beoause her decision is inconsistent with the provisiohs.of the District-UFT collective
bargaining agr_eement (agreement) and Education Law §3020-a. UFT and the District
support the ALJ’s decision.

Following our review of the record, and the argundents of thedparties, we affirm

the ALJ’s decision.

DISCUSSION
The relevant facts concerning each of Hunt's charges are fully set forth in the
ALJ’s decision, and need not be repeated here.

To demonstrate a breach of the duty of fair representatlon a oharglng party must

N prove that an-employee’ organlzatlon acted in a manner that was arbntrary,

discriminatory or in bad falth Under the Aot an employee organrzatlon is afforded a
broad range of reasonable dlsoret|on in determmlng which grlevances to pursue and to,

what Ievel of the negotiated -grievance procedure.® A mere.disagreement with the

-

- contract interpretation or tactics of an employee organization is insufficient to

2 Nassau Comm Coh‘ Federation of Teachers Local 3150 (Staskowskr) 42 PERB
1]3007 (2009). :

3 See, Rochester Teachers Assn (Falso), 45 PERB 13033 (2012); District Council 37 -

(Blowe and Watson), 42 PERB 113008 (2009); Rochester Teachers Assn (Danna), 41
- PERB 113003 (2008). See also, Symanski v East Ramapo Cent Sch Dist, 117 AD2d 18,

19 PERB §7516 (2d Dept 1986).



demonstrate a breach of the duty of fair representation.* We will not substitute our
judgment concerning the merits of a grievance for an employee organization's
reasonable interpretation of its negotiated agreement with the t'emr.\loyer.5 Finally, an

employee organization is not obligated te pursue a claim it be]ieves, in good faith, to

. lack merit.°

In the present case, Hunt's exceptions fail to set forth any bases for disturbing .
the ALJ's conclusions that UFT did not breach its duty of fair representation as alleged
in the f‘ ive amended charges

The record fully supports the ALJ s concluswns in Case Nos. U- 29667 U- 29791

~and U-29880, that UFT reached good faith conclusuons that the grievances lacked

sufficient merit to warrant further processing, it communicated its analyses to Hunt and

advised him that he could pursue remedial relief in the context of an Education Law

. §3020-a he'arin'g. Hunt's continued disagreement with UFT’s conclusions- analyses and

advice regardlng the three gnevances do not demonstrate a violation of §209-a 2(0)
the Act. - |
In Case No. U-29831, the ALJ dismissed the charge on the ground that it is

facially deficient because it fails to allege sufficient faets which, if proven, would

_ demonStrate a breach of the duty of fair representation. Hunt has not filed an exception

4 Amafgamated Transit Union, Local 1 056 (Lefevre) 43 PERB 13027 (2010) TWU
(Brockington), 37 PERB 3002 (2004).

® UFT (Morrel), 44 PERB 1]3030 (2011)

6 Law Enforcement Officers Umon Council 82, AFSCME, AFL- clo {Gardner}, 31 PERB

L el Wt T T O TN



to. that portion of the ALJ’s decisiori dismissing the ohalrge; therefore that_ issue is
walved by .Hunt.T Instead, Hunt challenges the ALJ’s rejection of.his post-hearing
claim, which is not pled in his c’harge,_that UFT_ violated its duty by failing to process the
'grievance to arbitration. The record, howeyer,- reveals that Hunt's argument is
pre'mised solely on his disagreement with UFT’s reasonable interp.retation of the
agreement, which was communicated to him by a 'UFT representative. Theretore, the
ALJ properly rejected Hunt's post-hearing argument

Finally, we consrder Hunt's exceptlons in Case No. U -30226, wh|ch alleges UFT |
violated §208-a.2(c} of the Act when NYSUT y\uthdrew legal representaﬂon ina pendrng
Education Law §3020-a disciplinary-hearing. In his exceptions, Hunt does hot .
challeng;e the ALJ’s conclu'sion that the withdrawal was precipitated by Hunt's ‘
insistence that the NYSUT attorne'y cornply with the following contradictory instructions:
| a) plead “no contest” to the dlsolplmary charges; b) object to proposed Dlstrlct
amendments to the charges; and ¢) pursue a defense at the dlsc:pllnary hearlng
'predloated on the anti-discrimination prov18|on in the Unlformed Service Employment
and Reemployment Rights Act of 19948 (USERRA) -
The record reveals that the withdrawal of representation-took place olnly after
- Hunt rejected leoai advice from the NYSUT attorney, Who expllained that the proposed

strategy to plead no oontest to_ the substance of the disciplinary charges would result

* "Section 213. 2(b)(4) of the Rules of Procedure; Town of Orangetown, 40 PERB 43008
(2007), confirmed, Town of Orangetown v New York State Pub Em,oi Rel Bd 40 PERB
117608 (Sup Ct Albany County 2007). : :

=]



PUBLIC EMPLOYMENT RELATIONS BOARD

In'the Matter of

CIVIL SERVICE EMPLOYEES ASSOCIATION, INC.,
LOCAL 1000, AFSCME, AFL-CIO, SPRINGS
SCHOOL UNIT, '

Charging Party,
. CASE NO. U-30168

-and-

" SPRINGS UNION FREE SCHOOL DISTRICT,

Réspondent.

STEVEN A. CRAIN and DAREN J. RYLEWICZ, DEPUTY CO-COUNSEL
(PAUL S. BAMBERGER of counsel), for Charging Party

INGERMAN SMITH, L.L.P (NEIL M. BLOCK of counsei}, for Respondent.

RICHARD E. CASAGRANDE, GENERAL COUNSEL (ROBERT T. REILLY,
ESQand LAURA R. HALLAR, ESQ, of counsel), for Amicus Curiae New
York State United _Teachers _

JAY WORONA, ESQ., an.d AILEEN ABRAMS; ESQ., for Amicus Curiae New
York State School Boards Association _

_ BOARD DECISION AND ORDER .
This case comes to the Board on exceptions by the Civil Service Employees

* Assodiation, Inc., Local 1000, AFSCME, AFL-CIO (CSEA) to a decision of an

- .Administrative Law Judge (ALJ) dismissing a charge ailéging that the Springs Union

Free School District (District) violated §209-a.1(d) of the Public Employees’ Fair
Employment Act (Act) by unilaterally transferring certain duties in the prekindeﬁgarten
program exclusively performed by CSEA unit employees to a private contractor, and by -

unilaterally ending a past practice of permitting unit employees, who do not attend an
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without utilizing leave accruals.”

CS EA seeks reversal of the ALJ’s decision finding that the reassignment of
prekindergarten pregram duties of teaching assistants to nonunit employees is
nlonma_nd.atohry pursuant to Education Law §3602-e. Secondly, CSEA chall'enges thle
AILJ’s. sustainment of the District's contract reversien defense eoncerning the

'disc':ontinu-ance of the past practice permitting unit employees to leave work early if they
do not attend the annual staff tuncheon The Dlstnct supports the ALJ's decnsmn

The New York State United Teachers (NYSUT) and the New York State School
Beards Association_(NYSSBA) have each filed an amicus curiae brief limited to the first
issue raised in CSEA’s exceptio_ns. NYSUT contends that:Education.Law §3602-e doee
not render_the at-issue subject nonmandatory nnder the Act, while NYSSBA supports-

- the ALJ’s finding that the Legislature intended to remove the decision to reassign |
_prektndergarten program work from the subjects th-at are mandatorily n\egotiable under
the Act. |

The fo!lowi_.nglzj facts are baset\j on the parties’ stipulation of facte and
R accompanying exhibits. By stiptllating to the facts and exhibits, the parties have aided

- in the expedited -processi.ng of the charge. | |
CSEA represents a unit of District employees, including 'thoee 'employed' in the
t[tle of teacher assistant. Artlcle V(A) of the parties explred July 1, 2005-June 30 2010

cotlectlvely negotiated agreement (agreement) states:
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' shall be determined by the days in the Springs Teachers
Association calendar. The workday shall be 8:20 AM to 3:10
PM with thirty (30) minutes for lunch. For those working the
early morning schedule, the workday shall be 7:30 a.m. to
2:20 p.m. Employees shall be entitled to two (2) fifteen
minute breaks each work day and thirty (30) minutes for
lunch with the exception of the school nurse who shall have
a forty-five (45) minute lunch break. The scheduling of the
breaks shall be at the discretion of the Supenntendent

Article VI of the agreement sets forth the applicable provisions for excused absences

including sick leave, personal leave, bereavement leave, and child care leave.

For at least five consecutive years prior to 2010, CSEA unit employees have

been invited to attend an annual staff luncheon on the last day of school, which is

organized by another employee organizatien representing other District employees.

The District released any CSEA unit employee who chose not to attend the luncheon at

10:30 am, and peid- that employee for the full workday without the employee charging

leave accruals. .

Ina metnorandﬁ,m dated May 3, 2010, the District notified all steff that if an |
er_nplo;}ee did not attend _fhe annual luncheon on Jene 25, 2010, the last day of _the '
school year, she or hle was obligated to remain on-duty until dis.mis_sal. It is undisputed
that the DiStrict_eid not negotiate with CSEA regarding-the elimin'ation of the preetice of
early release time for CSEA-represented employees whe did not attend the Iuncheon.

Starting with the 2003-04' school year, the District has offered e prek'in'c-:lergarten
program. Teaching assistan_t duties_ in that program' were perfermed exclusively by ﬁ.
CSEA unit employees until the_end of the 2009-10 school year.

The New York State Education Department (SED) issues grahts to school

districts for the operation of prekindergarten programs as long as all four-year old
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Education Law §3602-e. Such programs are known as “universal prekindergarten
programs.” | ) |

For the 2007-08 through 2010-11 échool years, the District réceived aﬁproval
and grant funding from SED to operate a univers.al' prekindergart_en program as defined
in Education Léw §3.602-e. The District's purpose in applying for and receiving SED
grant funding for the unive_rsal prekindergarten program was to decrease its own costs
and accept all eligible applicants. The District cbntinues to receive SED fuhding, which
it uses to partially fu.n.d the universal 'prekiﬁdergaﬁen program. |

For the 2010-11 schooll year, fhe,Disfrict iésued a request for pro'posais fof
eligible agencies to operate its universall prekindergarten program. SCOPE Educational -

Services (SCOPE), a not-for-profit private o_rgah_izafion permanently chartered by the

New York State Board of Regents (Board of Regents) to provide services to schodl

districts, including early childhood programs, filed a proposal with the District dated

February 25 2010, along with a proposed agreement to providé a universal

prekindergart;an program in the 20109;1 1 school .yea;.l The District accepted SCOPE's,

proposal and entered into an égreement with SCQPE dated July 30, 20_1 0, for SCOPE

to operate the District’s universal prekihdergarten program in the 2010—11 school year.
SCOPE begén_staffing t_he Di‘st_rict;s universal pre'kihd.‘ergaden program in the

2010-11 school yeér with four SCOF"EI employees, iﬁcluding two teaching assistants

who are not in the CSEAQrepresented unit. The d_ut—ies of SCOPE 't-eaching'assisténts in-h

the morning and afternoon Ises'sions are similar to thcise,: previously performed by CSEA- _

represent'ed teaching assistants in the District-operated prekindérgarten program.
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' SCOPE employees without negotiations with CSEA. .

DISCUSSION

In order for another state law to overcome New York’s strong and sweeping
public policy under the Act mandating negotiations between employers and employee

organizations over terms and conditions of employment in the bublic sector, the statute

“must plainly and clearly manifest a legislative intent _for the at-issue subject to be

- nonmandatory. The Legislature’s intent may be explicit or it may be implied from the

particular wording utilized in the statute.?

Once the Legislature has established “the public -policy choices for the State; it is
not ﬁithin the authority of PERB or the courts to interfere with or reject those c_hc_:'ic:esﬂ”3
We'recognize, hcng#ever, that our statutdry interpretation is subjecf t_oldiffereht degrees

of deference by the couné,- depending upon whether it involves an interpretation of a

. statutory term of art under the Act and related labor relations provisions codified in other

- statutes, or involves discerning legislative intent.*

2 See, Webster Cent Sch Dist v New York State Pub Empl Rel Bd, 75 NY2d 619, 23
PERB 7013 (1990); Bd of Educ of the City Sch Dist of the City of New York v New
York Pub Empl Rel Bd, 75 NY2d 660, 23 PERB 117012 (1990); State of New York-.
Unified Court System, 28 F’ERB ‘|T3044 (1995)

® Brooklyn Excelsior Charter Sch and Buffalo United Charter Sch, 44 PERB 13001 at
3009 (2011), confirmed in part sub nom, Buffalo United Charter Sch, Brooklyn Excelsior
Charter Sch and National Heritage Academies, Inc v New York State Pub Empl Rel Bd

_MlSC3d , 45 PERB T[7005 (Sup Ct Erie County 2012).

4 Town of Wallkill, 42 PERB 913017 (2009), pet dismissed, Town of Wallkill v New York
State Pub Empl Rel Bd, 43 PERB 7005 (Sup Ct Albany County 2010)appeal
pending); KIPP Academy Charter Sch (Corcoran), 45 PERB 3013 (2012); Webster
Cent Sch Dist v. New York State Pub Emp! Rel Bd, supra, note 2. :
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Education Law §3602-e demonstrate a clear legislative intent to supersede the Act by
making the transfer of teaching assistant duties in a universal prekindergarten program' _
created under that statute a nonmandatory subject. While the Legislature did not

directly address negotiability under the Act in Education Law §3602-¢, and the

legislative hist_cry provides no guidance, we conclude that the structure, wording and

pu rpoée of Education Law §3602-e demqnstrate a clear and plain legislative intent to
pehrmit districts, without mandato_ry negotiatic_)ns, to subcontract with a collaborating
“eligible agency” for teaching assistant duties. The districf’s action, however, must be
consistent vx:fith the adopted prekindergarten program plan, following SED’s approval of
the grant application and the _comp[efio'n of the mandatory competitive bidding process
under Education Law §3602-6. - | |

in reaching this Iegalpconclusion, we emphasize the narrowness Of our decision
and its Iimited prececlential valu\e for future cases becéuse itis based upon the Statutory
scheme, unique wo;'ding and ‘purpose of Educati.on Law §3602-¢.

Education Law §3602-¢ berrnits_ a diétrict to apply to SED on an annul'al ba'si.s for
é- state grant to establish and in_';p!ement a universal prekindlergarten program. The
applicat'ic.m must be in the form prescribed l{ay the.SED Commi.ssioner and consistent
with the rules and_ regulatiohs promuigated by SED and the Board of RegentéTS.

" The application must also be consistent with the prekindergarten program plan

-adopted by the district’s board of education.® Education Law §3602-e.1(d) defines a

s Educ Law §3602-¢.5; 8 NYCRR §151-1.5.
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effectively serve eligible children directly through the school district or through

»n

collaborative efforts between the school district and an eligible agency or agencies.
(Emphasis added)
~ The phrase “eligible agencies” is defined by Education Law §3602-e.1(b) as:

a provider of child care and early education, a day care
provider, early childhood program or center, or community-
based organization, including but not fimited to approved
pre-school special education programs, head start, and
nursery schools so long as the standards and qualifications =
set forth pursuant to subdivision twelve of this section have
been met. '

The cpdified definitions set forth in Education Law §§3602—e.1(d) and 3602-e.1(b}
demonstrate an explicit intent for districts to be able to collaborate and contract with
private sector early childcare providers in designing and implementing universal |
prekindergarten plans.

Education Law §§3602-e.5(a)~(c) expressly authorize a district to coordinate
proposals for prekindergarten prograrh services with an eligible agency or agencies

 through competitive bidding.” Education Law §3602-e.5(a) states:
| the school district chooses to coordinate proposals for pre- -
kindergarten program services, it shall conduct a competitive
process in accordance with the procedures set forth b the
commissioner and with the requirements and regulations set
forth by the commissioner and with the requirements and

o _regulations set forth in, and pursuant to, subdivisions seven,
eight and twelve of this section. (Emphasis added)

" See, 8 NYCRR §151-1.6 (describing the applicable competitive procedure to be -
- followed when a district designs a collaborative prekindergarten program with an eligible
agency). -
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proposals are the staffing patterns and qualifications of an eligible agency.®
“While Educatidn Law §3602-e.5(a) suggests that a district’s decision to

collaborate with an éligible agency is discretionary, Education Law '§'3602-e.5(e) |

‘includes a material incentive devised by the Legislatufe to encourage collaboration with

eligible agencies. Education Law §3602;e.5(e) mandates that at Ieést ten percent of a

~ grant awarded to a district must be “set aside for collaborative efforts with eligible

agencies” unless the SED Commissioner issues a waiver “based upon documented

evidence that the school district was unable to use the set aside to make a collaborative

arrangement that would meet all requirements of this subdivision'beca_L_lse of

unavailability of el.ig'jible agencies willing to collabor_ate'or‘ other factors beyond the
cdntrol_éf the school diétrict...." | |

Educ-ation Law §3602-e.12 requires tﬁat.in developing regulations, the Board of -
Regents “shall consider and recognize.tﬁe diversfty of settings and models availablé for

the delivery of prekindergarten programs operated by eligible agencies in alternative.

- settings, 'inc[ud'ing libraries and comniunity based organizations, that comply with this

section.” Education Law §3602-e.12(a) requires that those régulations include;

minimum qualifications for personnel providing instructional
and other services in prekindergarten programs. In 0
~ promulgating such regulations, the commissioner and board
- of regents shall take into account the availability of certified
teachers and teaching assistants to provide instruction in
prekindergarten programs and shall consider ways to
increase the pool of qualified personnel. :

*8 NYCRR §151-1.6(c)(4).
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maintain on file with SED a description of the district's competitive process for selecting
an eligible agency, a cohy of any contracts or agreements with ah eligible agency for
implementation of a universal prekindergarten program and a list of such agencies with
information concerning each site.? | |
Following completion of the statutorily mandated competitiv.e p,rpcésé, Education

Law §3602-e.5(d) authorizes a district to enter into a contract with an eligible agency to

Jimplement its prekindergarten plan. Education Law §3602-e.5(d) states;

Notwithstanding any other provision of law, the school
districts shall be authorized to enter any contractual or other
arrangements necessary to implement the dlstnct S
prekindergarten plan.
Inits totality,'Ed.ucation Law §3602-¢ constitutes a legislative scheme to
encourage districts to offer universal prekindergarten programs that maximize student

participation and minimize district costs in providing such .services through annual

, gfants of state aid and enterting into “any contractual or other érrangernents” with
eligible agencies. The decision to offer a prekindergarten program, however, remains at

‘the discretion of a board of education.’ To effectuate the educational policy of

encouraging the creation and implementation of universal prekindergarten programs,

‘the Legislatﬁr’e included provisions in EdudatiOn Law §3602-e to promote coliaborative

_ relationships between districts and eligible entities in the design and implementation of

such program services.

® Stipulation of Facts, Exhibit B, 2009-2010 Application, p. 7; 2010-2011 Application, p.

© See, Educ Law §1712.
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entity to perform erogram services connected with the district’s prekindergarten program
plan and its grant application to SED. Following the competitive proeess, Education
Law §3602-e.5(d) authorizes districts “to enter any contractual or other arrangements
'necessary to implement the district's prekindergarten plan.” (emphasis added) We find
that the broad and explicit Ianguage of Education Law §3602-e.5(d) demonstrates a
clear mtent to grant districts the right o contract with ellglble agencies for any necessary
services for implementation of its prekindergarten plan notw;thstandmg any other
provision of law” inc[ud'ing the Act. " |
The broad wording of the subsection undermines the nerrow construction urged

by CSEA and NYSUT. The fact that the Legislature utilized the term “authorize” in ’éhe |
subsection does not demonstrate that it was intended to only supersede precedent |
prohibitihg school districts from_contracting with private vendofs for iﬁstmctienal

| ser\a'ict'-:ts.12 If the purpose of the subseetion Was so limited, th_e Legislature would not
have enacted a provision that on its face states that it |s eimeel at superseding "'any
other provision of law” and perfnits districts to enter ihto “any contractual or other .

arrangements” to implement p[ekindefgarten program plans.

" See, Brooklyn Excelsior Charter Sch and Buffalo United Charter Sch, supra, note 3

" (where we held that the wording of Educ Law §2854.1(a) demonstrated a legislative
intent that provisions of the Charter Schools Act of 1998 supersede all other
inconsistent provisions of New York law including tI/’ue joint employer doctrine under the
Act.). '

12 See, Appeal of McKenna, 42 Ed Dept Rep Decision No 14,774 (2002); Appeal of
Woodarek, 46 Ed Dept Rep Decision No 15,422 (2006).
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decision in Webster Central School Disfrfct v New York State PubliclEmp!oyment'
Relations Board (hereinafter Webster),™ and our decision in State of New Yofk—Uniﬁed :
Court System (UC.S).14 are distinguishable based upon differences between the laws
analyzed in those cases, and the provisions in Education Law §3602-e. In Webster, the
Court held that a 1984 amendment to Education Law §1950 demonstrated a legislative
intent to make a school distfict decision to transfer certain unit work to be nonmandatory.
because the statutory scheme included job protection provisions for adversely impacted
teachers. In UCS, we found _that the legislative -histor_y and judicial intereretation ofa
statute allowing for the cost-reducing introdection ef mechanical recording equipment
within th_e ceurt system to replece the taking of stenographic minutes demonstrated a
legislative intent to remove the subject from mandatory negotiatiens. While Education
Law §3602-e lacks a jeb p_retection provision analogous to the one in Webster, anda

legislative h'istory equivalent to that found in UCS, we find those differences to be

" immaterial to our conclusion based upon the statutory scheme, wording and purpose of

Education Law §3602-e. In fact, Education Law §3602-¢ seeks to reduce the costs for
districts to provi-de prekindergarten program services and encourage districts to
collaborate with eligible entities that have sufficient stafﬁng patterns and qualificatione.

Finally, the District's prior decision to have CSEA unit employees perform

'teaching assistant duties in its universal prekindergarten program is not relevant

-because Education Law §3602-e grants the District the discretion to reassign the work

* Supra, note 2.
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takes place following SED’s approval of the grant applicaltibn and 6ompletion of the
mandatory competitive bidding process. |

Next, we turn to CSEA’s exceptions 's'eeking reversal of that portion of the ALJ’s ‘
decision that dismissed its charge alleging a '\'fiolation of §209-a.1(d} of .the Act when the
Disfrict unilaterally discontinued a past practice perm'itting CSEA unit employees to
leave work early if they do not attend the annual staff luncheon.

' When‘ “parties have re.achec_ilar-\ agreement with respect to a specific subject -
following nego_tiatidns, a party may unilaterally end a past practice without violating the
Act by reverting to the terms of a épecificaliy negotiated provision of the agreement.”’*
The burden, ﬁc_-weveg‘, rests with the respondent to prove a contract reversion defense
through negoti'ated teﬁns thaf are reasonably clear on the specific subject at issue.' '.If
an “agreement is -reésona'bly clear but susceptible to fnore than one interpretation,
extrmsm evidence, such as negotlatlon hlstory and/or a past practice, is admlssmle to
determine the intent of the parties.”? - |

In the present case, Article V(A) of the parties’ agreement is reasonably clear
and it is not susceptible fo alternative interpretations regarding wc;rk hours and breaks -
- for CSEA unit ‘é'rﬁployees. This inte_rpre'tation.is confirmed when Article V(A) is read in

conjunction with Article VI of the agreement. Thereforé, we ﬁnd that the District had the

'3 City of Albany, 41 PERB 1[3019 at 3000 (2008) New York City Trans:tAuth 41 PERB
113014 (2008); Vfﬂage of Mt Kisco, 43 PERB 1[3029 (2010)

‘e Vfﬂage of Mt Kisco, supra, note 15 New York Cfty Transit Auth, 20 PERB '|T3037
(1987), confirmed, NYCTA v New York State Pub Empl Rel Bd, 147 AD2d 574, 22
PERB {7001 (2d Dept 1989); Town of Shawangunk, 32 PERB {3042 (1999).
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employees leaving work early on the last day school without charging their accruals if |
they chose not to attend the staff luncheon.”®
| Ba;ed upon the foregoing, CSEA's exceptlons are denied and the demsmn of the
ALJ is affirmed.
ITIS, THEREFORE, ORDER_’E_D that the charge herein be,'and it hereby is, |
dismissed. | |

DATED: September 20, 2012
Albany, New York .

. Jerome Lefkowitz, airpers'on

%%ﬁ

SheiIaS Cole, Member
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PUBLIC EMPLOYMENT RELATIONS BOARD

In the Matter of

CIVIL SERVICE EMPLOYEES ASSOCIATION, INC.,
LOCAL 1000, AFSCME, AFL-CIO, WESTCHESTER
LOCAL 860, YONKERS CITY SCHOOL DISTRICT

NON-TEACHING UNIT 9169,

Charging Party,
-and- '
oo ' CASE NO. U-30302
YONKERS CITY SCHOOL DISTRICT, :

Respondent.

STEVEN A. CRAIN and DAREN J. RYLEWICZ, DEPUTY CO-COUNSEL
(LESLIE C. PERRIN of counsel), for Charging Party “ ,

' DONOGHUE, THOMAS, AUSLANDER AND DROHAN, LLP (LAWRENCE W.
THOMAS and ANA |. GONZALEZ of counsel), for Respondent

BOARD DECISION AND ORDER
This case comes to tHe Board on exceptions ﬂléd by the Yonkers City School

District (District) to a decision of an Administrative Law Judge (ALJ) finding that the

-District violated §209-a.1(d) of the Public Employeés’ Fair Employment Act (Act) when it

unilaterally discontinued-a pést practice of providing fully-p_a\id health insurance upon
retirement to employees in a unit represented by _the Civ.il ServiceEmployees
Association, Inc., Local 1000, AFSCME, AFL-CIO, Wéstc:hester Local 860, Yonkers City
School District an—Teac_hiﬁg Unit 9169 (CSEA).'

. The District seeks reversal of the ALJ;s decision and dismissal of the Charge on

various grounds including: a) the District has a unilateral right to alter a past practice
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concerning the level of health benefits it provides to retired former employees; b) the
terms of the 2007-2011 District-CSEA collectively nego{iated agreement (agreement)
extinguishedl any reéso_nable expectation of CSEA unit members that the District's -thl-'ee |
decade-old past practice of providing fully paid health insurance upon their retirement
would continue; ¢) the subject matter of the charge is prohibi.ted pursuaﬁt to §201.4 of -
the Aét; d) the ALJ erred in failing to distinguish the decision in Lynbrdok Po!fqe
‘Beﬁevo!ent Association (hereinéfter Lynbrook); and e) the subject of the charge is
nonmandatory pursuant to a state law ‘Iimiting the prerogative of a _school district to
unilaterally climini_éh hea[th insurance benefits or contributions of retired employees. In
addition, it challenges the ALJ’s- proposed remédial order. CSEA supports the AI__J"s
decisidn._ | | |

Based upon our review of the record and our consideration of the parties’

' ar'guments', we affirm the ALJ's decision.

FACTS

The relevant facts are not in dispute. The record is comprised of testimony from

two CSEA witn'ess'es and a copy of the District- CSEA agréeme.nt-.

Prior to July 1, 2010, the District had a three decade-old past practice of

providing fully-paid health_insurancé to CSEA unit rﬁembers upon their retirement. The -

L bractice was kn'own to CSEA and unit members. The current and prior agreements

between the parties are silent concerning retiree health insurance. Section _9;1 of the

parties’ agreement states that, effective “July 1, 2010, all employees will make

210 PERB 13067 (1977), reversed in part sub nom. inc Vil of Lynbrook v New York
State Pub Emp! Rel Bd, 64 AD2d 202, 11 PERB 1[7012 (2nd Dept '1978) reinstated, 48
NY2d 398, 12 PERB {[7021 (1979).
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contributions to their health insurance premiums through regular payroll deductions....”
On or about July 1, 2010, the District notified CSEA unit employees that upon their

retirement they would be required to make the same health insurance. premium

contributions that active employees have to make under the agreement. Thereafter, the

District implemented its policy and required unit employees who retired after July 1,
20_10 fo make the same contributions app]icablé to active unit employees pursuant io
the agreement.

DISCUSSION

Under the Act, a demand for health insurance benefits for forme_r employees who

' have already retir-e_d is nc:'mmzamdatory.3 In contrast, the subject of health insurance

benefits for current employees upon their retirement constitutes a form of deferred

compensation and is mandatorily negotiable.* Therefore, a unilateral change of an

‘enforceable paét practice concerning health care benefits for current employees upon

% See, e.9., Lynbrook PBA, supra, note 2; Troy Uniformed Firefighters Assn, Local 2304,
IAFF, 10 PERB 3015 (1977). An exception to this general rule, however, may result if .
the supplemental theory of negotiability, which converts nonmandatory subjects in an
agreement into mandatory subjects, is applicable. See, City of New York, 40 PERB
13017 (2007); City of Cohoes, 31 PERB 13020 (1998), confirmed sub nom, Uniform
Firefighters of Cohoes, Local 2562 v Cuevas, 32 PERB {[7026 (Sup Ct Albany County
1999), afid, 276 AD2d 184, 33 PERB 7019-(3d Dept 2000}, /v denied 96 NY2d 711, 34
PERB 1]7018 (2001).

4 Cohoes Police Benevolent and Protective Assn, 27 PERB Y3058 (1994); Bridge and
Tunnel Officers Benevolent Assn, 29 PERB 13012 (1998); Town of Shawangunk, 32

PERB {3042 (1999). See also, Aeneas McDonald PBA v City of Geneva, 92 NY2d 326,
31 PERB 117503 (1998).



their_retirement violates §209-a.1(d) of the Act.’

The at-issue subject.in the present case is fully paid' health insurance for current
CSEA u.nit employees upon their retirement.. The subject is not, as argued by the
DIStrICt health insurance contributions for retirees. As a result we reject the Dlstrlct’
clalm that it had-a right to unﬂaterally change the past practtce of providing fully pald
health insurance to current unit employees upon their retirement.

Contrary to the Dlstrlct s contention, §9.1 cf the parties’s agreement does not
constitute a basis for reversmg the ALJ’s flndlng that CSEA and the unit employees had
a reasonable expectat|0n that the past practice would contlnue As we recognlzed in
Town of Shawangunk ‘there is substantlve dlfference between a contract clause for
health beneﬁts while ernp]oyed, and a provision for beneﬁts_ upon retlrement:

The health insurance benefits to be extended to employees
while they are employed are a form of current wages for
services then being rendered by them. The health insurance
benefits extended to an individual upon that individual's
retirement from employment are a form of deferred _
compensation representing a payment in the future for the
services a former employee has rendered in the past. The
parties' agreement to a form of current compensation for
active employees does not represent an agreement to any
form of deferred compensation for former employees,
including health insurance continuation after retirement. An
agreement to the former simply does not satisfy any duty to
negotiate as to the latter because the subjects of current and
deferred compensation are fundamentally different.”

® See, County of St. Lawrence, 44 PERB 14518 (2011), affd, 45 PERB §13001.

- (2012)(appeal pending); Chenango Forks Cent Sch Dist, 40 PERB 3012 (2007), on

remand, 42 PERB 914527 (2009), affd, 43 PERB 1]3017 (2010), confirmed sub nom
Chenango Forks Cent Sch Dist v New York State Public Empl Rel Bd, 95 AD3d 1479,
45 PERB 17006 (3d Dept 2012) (appeal pending).

® 32 PERB 13042 (1999).
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Section 9.1 of the agreement requires health insurance premium contributions by
current employe'es through regular payroll deductions while they are employed by the
District. The provision is silent with respect to the level of benefits for current unit .
employees- upon their retirement, and it is not disputed that that distinct subject has
never been the topic of negotiations between the partiés. Therefore, §9.1 of the
agreement cannot reasd_nably he construed as extinguishing the reasonable
expectation that the District's past practice of providing fully paid health insurance upon
retirement would continue. |

- Furthermore, the mere fact unit employees received notification on or about July
-1, 2010 that the District would require them to make contributions for health insurance ‘
when they retire did not eliminate, as a matter of law under the Act, the reasonable
expectation of CSEA unit employees. Indeed, it was the District’s notification to unit

- . . f
employees that precipitated the filing of CSEA’s charge.

We next turn to the District's assertions that the subject of the charge is
prohibited under §201.4 of the Act, and that the decision in Ly;r‘nbmokB is distinguishable
from the present case. Sectlon 201.4 of the Act states

The term “terms and conditions of employment” means
salaries, wages, hours and other terms and conditions of
employment provided, however, that such term shall not
include any benefits provided by or to be provided by a-

_ public retirement system, or payments to a fund or insurer to-
provide an income for retirees, or payment to retirees or their
beneficiaries. No such retirement benefits shall be

- negotiated pursuant to this article, and any benefits so
negotiated shall be void.

® Supra, note 2.



In Lynbrook, the Court of Appeals affirmed our statutory interpretation that
“hospitalization insurance benefits for families of current employees who die after
retirement are-not prohibited subjects of collective bargaining in the public sector” under
§201.4 of the Act.? Like the proposal in Lynbrook, which sought a form of deferred

compensation payable upon retirement and was unrelated to benefits provided by a

retirement system, the subject of CSEA’s charge is not a prohibited subject.

We also find meritless, the District's reliance on {he_ state law enacted in 1 994,10

. and made permanent in 2009,"" limiting the discretion of a school district to diminish the

health insurance benefits of retirees . The statute states:

From on and after June 30, 1994 a school district, board of
cooperative educational services, vocational education and
extension board or a school district as enumerated in
section 1 of chapter 566 of the laws of 1967, as
amended, shall be prohibited from diminishing the health
insurance benefits provided to retirees and their
dependents or the contributions such board or district
makes for such health insurance coverage below the level
of such benefits or contributions made on behalf of such
retirees and their dependents by such district or board
unless a corresponding diminution of benefits or
contributions is effected from the present leve! during this
period by such district or board from the corresponding
group of active employees for such retirees. 2

By its express terms, “the statute protecfs retirees frorh a diminution of health insurance

benefits in the absence of a corresponding diminution exacted from active

~ °Supra, note 2, 48 NY2d at 402, 12 PERB at 7040. See also, Chenango Forks Cent
: _Sch Dist, supra, note 5, Cohoes Police Benevolent and Protective Assn, supra, note 4.

0| 1994, ¢ 729.

L2009, ¢ 504, Part B, §14.
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employees.””® The statute does not have any impact on the negotiability under the Act
of deferred compensation in the form health insurance belneﬁts for current unit
employees upon their retirement.

Finally, we deny'the District's exception challenging the proposed rémediél order

in the ALJ's decision. Notably, the District does not articulate any'-sp'eciﬁc failings

-concerning the terms of the proposed make-whole remedial order. As we have stated

previously, the purpose of our remedial orders “is to make parties whole for the wrong

sustained by placing them as neérly as possible in the position they would have been in

. had the improper practice not been committed.”™ The remedial order in the present

case satisfies that purpose.
Based u.pon the_foreg'oing, the exceptions are denied and the ALJ’s decision is
affirmed. | | _ _ | | (
THEREFORE, IT IS HEREBY ORDERED that the Diétrict: '
1. Rescind the directive .ihat unit e_mployées who ret.ire on or after July 1, 2010
will be required to pay health insurance contributions c!urihg retirement;
2. Not unilaterally change the paét practice of.paying currentlunit employees

100 percent of the cost of health insurance premiums upon retirement;

*  Bryant v Board of Educ, Chenango Forks Cent Sch Dist, 21 AD3d 1134, 1136 (3d

Dept 2005) (subsequent hlstory omitied).

' Burnt Hills-Baliston Lake Cent Sch Dist, 25 PERB 13066 at 3139 (1992). See also,.
City of Oneonta, 43 PERB Y]3006 (2010); State of New York (Department of
Correctional Services), 43 PERB 13039 (2010).



r/ \ 3. Make whole any CSEA unit employees who retired on or after July 1, 2010,
and who were required to contnlibute towards the cost of health insurance
premiums during retirement, with interest at th-e rﬁaximum legal rate; end

4. Sign and post the attached nqtice at all physical and electronic locations

normally used for communication with unit employees.

ammm/ W
| / Jerome Lefkowfitz, Chﬁf‘ﬁerson

e S

g Sheila S. Cole, Member

DATED: Septembef 20, 2012
' Albany, New York




- NOIICE 10O ALL
EMPLOYEES

PURSUANT TO
THE DECISION AND ORDER OF THE

NEW YORK STATE
PUBLIC EMPLOYMENT RELATIONS BOARD

and in order to effectuate the policies of the

NEW YORK STATE
PUBLIC EMPLOYEES' FAIR EMPLOYMENT ACT

We hereby notify all employees of the Yonkers City School District (District) in the unit
represented by Civil Service Employees Association, Inc., Local 1000, AFSCME, AFL- .
CIO, Westchester Local 860, Yonkers City School Dlstrlct Non-Teachlng Unit 9169
(CSEA) that the District will forthwith: _

1.” Rescind the direc:tive that CSEA unit employees who retire on or after July 1, -
2010 will be required to pay health insurance contributions during retirement;

2. Not unilaterally change the past practice of paying current CSEA unit emplbyees
100 percent of the cost of health insurance premiums upon retirement;

| 3. Make whole any CSEA unit employees who retired on or after July 1, 201 0,' -and
- who were required to contribute towards the cost of health insurance premiums
during retirement, with interest at the maximum legal rate.

‘Dated .......... | R -
on behalf of the YONKERS CITY SCHOOL DISTRICT .

This Notice must remain pbsted for 30 consecutive days from the date of posting, and
~ must not be altered, defaced, or covered by any other material.



STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

In the Matter of

CIVIL SERVICE EMPLOYEES ASSOCIATION, INC.,
LOCAL 1000, AFSCME, AFL-CIO,

Charging Party, CASE NO. U-29442
-and - o _

VILLAGE OF BATH,

Respondent.

STEVEN A. CRAIN and DAREN J. RYLEWICZ, CO-COUNSEL
(PAUL S. BAMBERGER of counsel), for Charging Party

HARRIS BEACH PLLC (EDWARD A. TREVITT of counsel), for Respondent

BOARD DECISION A@"ORDER
This matter comes to the Board on exceptidns filed by the Village of Bath
(Village) to a decision of an Administrative Law Judge (ALJ ) finding that the Village

violated §209-a.1(d) of the Public Employees’ Fair Employment Act (Act) when it

. refused to execute a c:ollective]y. negotiated agreement (agreement) for the period Junie

h1, 2009-May 31, 2013, wh.ich inéorpdrated terms of a memorandum of agreemént
(MOA) between the Village and the Civil é,ervice Employees Association, lhc., Local
1000, AFSCME, AFL-CiO (CSEA). The Village also excepts to the ALJ’s éonclu.sic.)n_
that it violated §§209-a.1(a) and (d) of the Act through its direct deéling with CSEA-
represented unit members by requiring them to sign and retufn statements conﬁerning-

their res;ﬁeotive wages. Finally, the Village ekcepts to the ALJ's finding that the
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bargaining agreement (agreement) to constitute a waiver of any further right to ratify the
agreement

Following our consideration of the parties’ arguments, and the record before us,

~ we reverse, in part, and affirm, in part, the decision of the ALJ.

 EACTS
The Village and CSEA are parties to a collectively negotiated agreement
(agreement),ﬂwhich expired on May 31, 2008. That agreemént, which originally covered

the period June 1, 2004-May 31, 2008, was later extended an additional year by the

parties. The expired agreemeht included provisions relating to grades, starting salaries,

increments, longevity payments and Iump-sum'paymer_:ts in the first year of the

agreement. Article VI(A) and Schedule A included the starting salaries for all unit

positions and five annual step increments for each position. Step increments under the

~ expired agreement were not, however, automatic. Article XII{A) stated that‘ incrementsl
~would be granted o'nly'after the départm‘ent supervisor or head has certified that the '

| employee “has demonstrated adaptability and proficiency in the work warranting the

wages schedﬁled.”

Pursuant to Article VI(B) of the :original agreement, a unit employee was entitled_
to a one-time off step payment of $500 after )s-he or he reached thelmaximum step.
Article VI(C} of that agreément ‘provicied for a retroactive $1000 lump sum payment for
June 1, 2004;May 31, 2005, half of which was added to each employeg’s base salary.
The expired agreement also provided a 3% annuél Wage increase in each of the four

years.
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" former Village Attorney David G. Wallace (Wallace) and CSEA was represented by
Labor Relations Specielist Kelly Comfort (Corﬁfort). There were approximately six
bargaining sessions between the parties. CSEA presented written proposals during the
negotlations the Village did not.

At the first session on February 25, 2009, CSEA presented proposals calling for
4% annual wage increases for each year ending May 31, 2012, increases in the |
amounts of specific longevity payments, and deletion of exIstIng. contractual language in
Article V1 concerning lump sum payments. .Although.CSEA’s proposals sought deletion
* of contractual Ianguage in Articles Vland Xl with respect to increments, the proposals
stated that the parties “need fo look at relnstatmg the steps.”

. During the February 25, 2009 bargaln[ng sessn:m the partles discussed the
Yillage’s stated need to increase the starting salaries for apprentice Iinemen and line
' workers to aid in fhe retention of employees in those titles. Village Mayor Wallace |
teStiﬁed thet employees iﬁ line worker titles hed recently left Village employment to
accept private sector jobs dﬁe te the Village's salary structure. CSEA took the position,
however, that there should be increases in the starting salaries for all unit .position's,
which was agreed to by the Village. The parties also dispussed raising current
employees’ salaries.'in each titie to ensure that such salaries were not belew the
increased stariing salaries for newly hired employees.

In a second set of proposals, dated March 31, 2009, CSEA sought increases‘in
starting salaries for all unit employees, and upgrades fer the positions of apprentice line

worker and meter reader. The proposed-increases and upgrades were prefaced with
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current grade system, but by individual titles. The foliowing
are but a few of the examples that CSEA feels need to be
addressed: Please keep in mind, that.if a starting salary
increases, current employees who are already in that
position shall have their salaries increase accordingly so that
new employees are not making more than they are.

During his testimbny, Mayor Wallace admitted that he agfeed with CSEA's
proposition that the salary of a current employee should not be below the starting 'sa[ary
of a new employee in the same title.

Under CS_EA’s proposal, an apprentice line worker would have been upgraded fo
Grade 8 w_ith the starting salary increased from $24,227 to $36,000. In addition, the
starting sa'lary for an electric line worker would increase from $38,173 to $43,000. The
account c!erk’s startmg salary would rise from $26 700 to $30, 000

On April 28, 2009, CSEA proposed that all unlt members receive 3. 5% annual
increases for each year of a new three-year agreement ending May 31, 2012. This .
proposal did not include proposed lump sum payments or step increments. It did
acknowledge; however, that CSEA's proposal forincreases in starting salaries
remained unresolved. CSEA representative Comfort testified that during this bargaining
session the parties did not discuss unit members receiving annual saiary increases in
- addition to the proposed annual 3.5% annual increases.

At a bargaining session on May 29, 2009, CSEA presented new proposals for a
four-year agreement. At that session, CSEA proposed an annual percentage increase
~ of 3.5% in the first year, 4.0% in the three succeeding years, and graduated increases

in employee health care contributions over the four-year term of-the agreement. CSEA

also proposed specific lump sum increases in the starting salary for each unit position,
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CSEA’s proposals on salary, starting salaries and health insurance contributions

1.

Year One
Salary increase; 3.5%
Health Insurance Contribution: 1%
Starting Salary by Title Increases:Account Clerk (1) $2,000 :
- Apprentice Lineworker (2) $6,000
Asst Overhead Line Supv (1) $6,000
Lineworker (2) $5,000 .

Year Two _
Salary increase: 4.0%

 Health Insurance Contribution: 2.0%

Starting Salary by Title Increases: Utility Svc Worker (3) $2 000
Maintenance Person (5) $2,000
~ Asst. Utility Maint Supv (1) $6,000
Automative Mechanic (1) $2,000

Year Three

Salary increase: 4.0%

Health Insurance Contribution: 3.0%

Startlng Salary by Title Increases Meter Reader (2) $2,000

. Service Desk Operator (3) $2,000

Consumer Srv Clerk (3) $2,000
Asst. Utility Svc Supv (1) $6,000
Senior Clerk (1) $2,000

Year Four

Salary increase: 4.0%

Health Insurance Contribution: 4.0%

Starting Salary by Title Increases Clerk (0} $2,000
" Laborer (0) $2,000 _
WWTP Trainee (0) $2,000
Electric Ground Worker (0} $2,000
Cashier (0) $2,000 _
Senior Account Clerk (0) $2,000
Utility Draftsperson (1) $2,000
Accountant (2) $2,000
WWTP operator (1) $6, 000

- During that negotiating session, CSEA representative Comfort described the .

Village’s per annum costs of the proposed increases, which were handwritten on
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employee. Further, she testified that CSEA proposed staggering the implementation of
the inéreases fo accommodate the Village's cost concerns.

A separate spreadsheet utilized by Comfort to exp'lain CSEA's proposals during

the negotiating session listed the impact of the proposals in the first two years of the

- proposed agreement. In the last column of the spreadsheet, there were lump sum

amounts listed for over a dozen specifically identified .Village employees. For the first

' '_year, the spreadsheet calculated the base salaries for all current employees with a

'3.5% increase. The last column of the spreadsheet for that year lists the figures of

$2,000 for the incumbent account clerk, $6,000.00 for each of the two current

apprentice line workers and the assistant utility line supervisor and $5,000.00 fo'r each

of the two current line workers. The spreadsheet, t:noWever, does not include those

_ﬁgures in the calculation of the-ba_se,saiaries of the SiX employees. The spreadsheet -

concering the second year lists lump sum amounts for ten additional current

. employees in a column labeled “Inc Starting Salaries.”

Village Mayor Wallace testified that during negotiations the parties never
discussed current unit employees ret:eiving lump sum increases or adjusiments in
addition to annual percentage increases to their salaries. Accofding to Wallace, he

thought that the per annum costs discussed by the partiés during the May 29, 2009

-session were only the “cost[s] to incr'ease'the siarting salaries of those positions by the

proposed numbers.” He denied discussing with Corh_fort the cost of salary adjustments
for existing employees in the first year of the successor agreement or spreading such

adjustments over the term of the agreement. Wallace admitted agreeing to CSEA’s
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5/29/09.” | During his testimony, however, Wallace stated that he agreed to “a salary
increase of three and a half percent, a health insurance contribution and starting salary
by title increases.”

"~ On June 1, 2009, Comfort sent an email to Wallace with two attachments: a
proposed Schedule A concerning the starting salaries for each job title during the four-
year period, along with a proposed memorandum of agreement (MOA). In her email,
Comfort stated, in part:

'As promised, 1 have written the [MOA]. Please look carefully
-at the compensation article. / have attempted fo capture
what we had earlier agreed upon regarding the apprentice
lineworker's bump in salary in relationship to the “two years”
of fraining and the bonus when NYS puts forth the exam.
I have also attached the Schedule A for starting salaries by
year. When | originally gave you last week the proposal, |
forgot to add two titles that we currently do not have anyone
in:. WWTP Worker and Working Supervisor. Thus, | have

. increased their starting salaries in Year Four of the contract.
I hope this is ok. (Emphasis added)

t

Schedule A set forth pro'posed starting salaries for all itles staggered over the

- four years of the agreement consistent with the partiés‘_ agreement on May 29, 2009,

-The proposed MOA stated that it'had to be ratified by both parties, and it

included the following pro\x_isions in the compensation article: ™

'Article VI Compensation

A. Schedule A (attached) sets forth the grades and starting salaries for all job
titles - ' -

B. Wage increases during the term of the agreement are as follows:

June 1, 2009 - May 31, 2010 - 3.5% wage increase
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$2000; Apprentice Lineworker $6,000: Assistant Overhead Line
Supervisor $6,000; and Lineworker $5,000.

June 1, 2010 — May 31, 2011 4.0% wage increase
Employees in the following titles will also receive an additional
salary increase above the 4.0% wage increase: Ulility Service
Worker $2,000; Maintenance Person $2,000; Assistant Utility
Maintenance Supervisor $6,000; and Aufomotive Mechanic $2,000.

June 1, 2011 - May 31, 2012 . - 4.0% wage increase
Employees in the following titles will also receive an additional
‘salary increase above the 4.0% wage increase: Meter Reader
$2,000; Service Desk Operator $2,000; Consumer Service Clerk
$2,000; Assistant Utility Service Supervisor $6,000; and Senior
Clerk $2,000.

June 1, 2012 — May 31, 2013 4.0% wage increase
Employees in the following litles will also receive an additional
salary increase above the 4.0% wage increase: Clerk $2,000;
Clerk PT $2,000; Laborer $2,000; WWTP Trainee $2,000; Cashier
$2,000; Senior Account Clerk $2,000; Utility Draftsperson $2,000;

B : Accountant $2,000; WWTP Operator $6,000; WWTP Worker

o ) $2,000; and Working Supervisor $5,000.

. F. When an Apprentice Lineworker has salisfactorily completed the “two years of
fraining” (and this could actually take longer than two years) that is '
necessary in order to be eligible for the Civil Service Lineworker exam,
he/she shall receive an increase in base salary of one-half (1/2) the
difference between the starting salary of an Apprentice Lineworker and
a Lineworker. -Upon passing the Civil Service Lineworker exam, the
Apprentice Lineworker shall receive an additional $1,000 on his/her
base salary. (Emphasis in the original.)

On June 4, 2009, C'om_for"_t sent Wallace a follow-up email sﬁggesting a slight
modification to the compensatory provision concerning the reference of a line worker
civil service examination. Comfort also asked Wallace if he had reviewed thé MOA and
if He had any proposed changes. |

-Wallace testified that he presented the terms of the MOA to the Village Board for -

/I] ratification on .lune 15 2009 althanah he had nnt vet recsived a hard-anbv draft of the
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percentage increases, increases iﬁ starting éalaries, health insurance changes and
other provisions of the agreement. He did not explain to the Village Board_ that if the
MOA wa-sl_ratiﬁed certain erﬁployees would receive lump sum salary increases in
addition to-annual percentage increases. Following Wallace’s presentz_ation, the Village
" Board voted tb ratify the proposed agreement. |

| According to Wallace, he received the MOA for the first time on June 17,' 2009,
when the CSEA unit presidenf delivered a halrd cop_y to him at his office for signature.
Alth§ugh he signed it, he tes'tified that he “didn't read it as carefully ob.vious'ly as | |
should have, no.” On June 19, 2009, Wallace sent an email to Comfort stafing that he
did not object to her request to mod.ify the signed MOA to include reference to a ci\;ril
_ .service apprentice' line worker exam insteéad of a bivil service line worker exarhine as
the condition pr'ecedent for increasing tlhe basé salary of an apprentice lineworker by
$1,000. | |

CSEA unit employees ratiﬁed the MOA on June I2'5, 2008. Comfort then

‘prepared a successor agreement t_:ontaining Itﬁe identical compensation provisions to
those set fofth in t_he MOA. Upon receiving thé draft successor agreement from
Comfoﬁ, Wallace notified Comfort that the compensatory provisions were diﬁerent from '
what he undersiood the parties had égreed' to énd that he had presented to the Vil!agé
- Board. Hé ébjected to the incl-u_3ion of lump Isum increases for current employees |
because the parties had égreed to increasing startin'g salarie's_. As a result, Wallace
fefused to execute the agreement drafted by Comfort. |

After CSEA filed a grievance, the Village and CSEA agreed that the annual |
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~ grievance arbifration process. Subsequently, the percentage wage increase, health

insurance contri.bution,-and increase in clothing allowance were inﬁplemented.

On September 9, 2009, the .Vilt'age issued a statement to each employee wit‘h an
ite'mization. of the- Village’s position reéardin'g the employee’s wages and benefits that
excluded the disputed lump sum payments.' The Village ail_'ected each employee to
-sign and retulrn the sfatement unless thé& disagreed with the Viliage’s calcp[ation.

DISCUSSION

It is a well-settled proposition under the Act that a party to a hegotiated
agreement that is clear on its face cannot reject that agreement based upon a claim

that she or he misapprehended its terms.?  As a result, the refusal of a party to execute

‘a written agreement, upon request, incorporating the agreement reached by the parties

during negotiations constitutes a refusal to bargain in good faith in violation of §209- -

-a.1(d) of the Act.® However, when there is strong and compelling objective evidence in

the record demonstrating that there was no meeting of the minds between _thé barties
with respect to the terms of a sighed tentative agreem_ent,'we will not find a violation of
§8209-a.1(d) or 209-a.2(b) of the Act when a party refuses to execufe a collectively

negotiated agreement containing the provision's of that tentative agreement.*

% Union Springs Cent Sch Teachers Assn, 6 PERB 13074 (1973}, Sylvan-Verona Beach
Common Sch Dist, 15 PERB (3067 (1982), pet dismissed, Sylvan-Verona Beach
Common Sch Dist v. New York State Pub Empl Rel Bd, 16 PERB 1[7004 (Sup Ct

Oneida County 1983) affd, 97 AD2d 959, 16 PERB 17029 (4" Dept 1983); Port Jervis

Teachers Assn, 19 PERB 73039 (1986).
3 Deer Park Teachers Assn, 13 PERB 3048 (1980).

A o P b temmdain Pe e alihlnin mE PVmheal (he e A A D GTAAAS (AMA AN
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the totality of the evidence, we conclude that Article VI(B) of the MOA did not embody
the parties’ agreémént because CSEA and the Village did not have a meeting of the

minds about supplementing the agreed-upon annual percentage increases with lump

" sum increases in the base salaries for all unit employees over the four years of the

agreement. Although execution of an MOA is ordinarily presumptive proof of an |
agreement, the Village rebutted that presumption through the introduction of compelling

objective evidence, which CSEA failed to controvert sufficiently. While CSEA and the

- Village clearly intended to increase the starting salaries for all unit positions, there was

no agreement between them to grant equivalent lump suim salary adjustments to all unit.
employees in addition to an annual percentage increase.

Itis undisputéd thét the Village agréed ta ?hrée elements that are cléarly listed in -
CSEA's final May 2_9, 2009 proposals: percentage salary increases for all unit |
employees, starting saiar’y increases for all Llnit pdsitioné aﬁd health insurénce
cﬁntributions. The dis.pute before us is whether there was a meeting qu the minds
between the parties.concerning a fourth element; which wés_ not expre.ssly_ includéd in
CSEA'S final proposals: increasing thé base salaries of all current unit_er‘npldyees by
the same -émount as thé agreed-uporj increases in starting salaries.

"The eviden(;e in the record belies Comfort’'s claim that CSEA’s final proposal to

‘increase “starting salaries” was uhderstood by both parties to include identical salary

adjustments to the base salaries for all current employees. Her assertion is
contradicted by the terms of the May 28, 2009 proposals, and CSEA’s prior written

p"roposals,' which distinguish between percentage salary increases and increases to
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“adjustment for apprentice line workers who meet certain conditions, and the agreed-

upon starting salaries set forth in Schedule A. Notably absent from Comlfort’s enﬂail isa
reference to a purported agree;ment between the parties for all current unit employees
to receive a lump sum adjustment to their base salary. | |

While Comfort asserts thaf the partiéé’ understanding was reaf:hed during
discussions prior to May 29, 2009, CSEA did not offer any dopumentary évidence

demonstrating this purporfed mutual intent to merge the obvious distinction be_Meen

increases to starting salaries and current salaries. In fact; the spreadsheet utilized by -

Comfort to explain CSEA’s prﬁposal during the last bargaining session described the
listed lump sum increases in the last column as increases in starting salaries and those
amounts were not included in her calculation of base salaries fof the respective‘
employees along \-}vithlt_he annual percentagé incréalse. Finally, Comfort did not explain
during her testimony the inclusion in the MOA of addition;cll separate lump éum __
increases in the “base salary” for apprentice line workers béyond the $6,000.

‘Although the record clearly demonstrates that the parties reached a general

-agreement -early in their negotiations that starting salaries for all titles should be

increased and that current employee salaries should be adjusted, if necessary, to -

ensure that they were not beldw any newly agreed-upon é.tar_tin'g salaries, we find that
the record does not support the conclusion that both parties intended that all current
employees are to receive salary adjustments équivalent to the amount of the increase
in starting salaries in ad_dition to annual percentagé increases. |

Based upon the foregoing, we reverse the ALJ’s conclusion that the Village
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coﬁcerning the compensatory terms of the :-elgreement.5 _

We affirm, however, the ALJ's conclusion that the Village violated §§209-a.1(a)
and (d)} of the Act by sending wage statements to the individual unit employees and

directing them to sign and return such statements. Those statements concerned

| matfers in dispute between the Village and CSEA, and addressing such issues directly

with unit employees who are not on CSEA’s negotiating team violates §§209-a.1(a) and
(d) of the Act.

As to the Village's failure to provide agreed-upon longevity payment, we find that

~this was an inadvertent error, as it was contrary to the Wallace’s instructions. Assuming

that this oversight has been corrected, we do not address it in our remedial order. If the

Village has not furnished the longevity payments to unit employees, we would be

disposed to grant a CSEA motion to reopen this matter for the purpdse of addressing

- that issue.

IT IS, THEREFORE, ORDERED that the charge is héreby dismissed to the

extent it alleges that the Village violated §209-a.1(d) of the Act by failing to execute the

~ successor agreement proffered by CSEA.

IT IS FURTHER ORDERED that the Village:
1. rescind the directive to unit employees to sigh and return the statement of
wages issued to each employee on or about September 4, 2009;

2. immediately destroy any such wage statements returned to the Village by

® In light of this conclusion, we need not reach the exception targeting the ALJ's finding
that the Village's conduct waived the right of the Village Board to ratify a successor
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3. sign and post the notice in the form attached at all physical and electronic

locations customérily used to post notices to unit émployees.

Dome. Ll

Jerome Lﬁkownﬁhanrperson

%L_c;/ L

Sheila 8. Cole, Member

DATED September 20, 2012
Albany, New York -
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'NOTICE TO ALL
EMPLOYEES

PURSUANT TO
THE DECISION AND ORDER OF THE

NEW YORK STATE |
PUBLIC EMPLOYMENT RELATIONS BOARD

and in order to effectuate the policies of the

NEW YORK STATE
- PUBLIC EMPLOYEES' FAIR EMPLOYMENT ACT

"~ we hereby notify all employees of the Village of Bath in the unit represehted by

the Civil Service Employees Association, Inc., Local 1000, AFSCME, AFL-CIO

(CSEA) that the Village of Bath will:

1. rescind the directive to unit embloyees to sign and return the statement
of wages issued to each employee on or about September 4, 2008; and

2. immediately destroy any such wage statements retumed tothe Vlllage by
unit employees.

on behalf of Village of Bath

This Notice must remain pesfed for 30 consecutive days from the date of posting, and must
not be altered, defaced, or covered by any other material. -



STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

In the Matter of

PUBLIC EMPLOYEES FEDERATION,

.Charging Party,
CASE NO. U-17811

-and -

STATE OF NEW YORK (RACING AND
WAGERING BOARD),

f

- Respondent.

LISA M. KING, GENERAL COUNSEL (STEVEN M, KLEIN of counse[)
“for Chargmg Party

MICHAEL N. VOLFORTE, ACTING GENERAL COUNSEL (LYNN
HOMES VANCE of counsel), for Respondent

BOARD DECISION AND ORDER

This case comes to the Board on exceptioﬁs by the State of New York
(Racing and Wagetring Bdard) (Sfate) and exceptions by the Public Employees
Fede_ration (PEF) to a decision c_Jf the Assistant Director of qulic Employment
Practices and Representation (Assistant Difecftor) concluding that the State
violated §209-a.1(d) of the Public Employee’s Fair Employment Act (Act) when it

unilaterally announced a 25 percent reduction in the per diem rates of pay for



seasonal track employees at State horse tracks who are in the PEF-represented
negoﬁating unit.”

PROCEDURAL BACKGROUND

PEF’s charge was originally conditionally dismissed, and deferred to the |
Jparties’ confractual grievance [:\roc:ec:iure.2 Following arbitration of a related PEF
contract class action grievance, the arbitrator issued a de_cision and award
congluding that PEF did not have a contractual source of right concerning the per
diem rate reduction under the compensation provisibns in Article 7 of the parties’
1995-1999 collectively negotiated agreement (agreement) or the parties’ -
memarandum of interpretation concerning seasonal employees (Side Letter) in
the PEF-represented unit.®> Specifically, the arbitrator concluded that the at- |
issue employees in the PEF-represented unit were properly designated as
seasonal and were, therefore, not coVer_ed by Article 7 of the 1895-1989
agreement.’ In addition, the arbitrator ruled:

Given the appropriateness of the Grievants’
designation, it is clear that the State did not violate the
Side Letter when it reduced by 25 percent the per
diem rates for the positions they held in January

1996. Nothing in the Side Letter prevented the State
from doing so. As such, there is simply no language

therein which could be interpreted so as to support
' the Union’s claim. Thus, this is not a case where in

' State of New York (Racing and Wagering Bd), 43 PERB {4503 (2010). PEF
has filed exceptions limited to the Assistant Director's proposed remedy.

2 State of New York (Racing and Wagering Bd), 29 PERB 14582 (1996).

% Exhibit 4 attached to Joint Exhibit 1,



the face of ambiguous language, the equities would
justify sustaining the grievance. Instead, this is a
case where despite the seeming unfairness of the
State’s action, there is no contractual basis by which
that action can be reversed.

In response to PEF’s express concern about the future implications of the
State's action if the class action grievance was not sustained, the arbitrator
stated:

| note also the Union’s claim that by virtue of this
decision, the State could reduce per diems the day.
after a negotiated raise went into effect so as to vitiate -
the impact of any such increase. Frankly, such an
action would be troublesome not merely because it
‘would be “callous,” but because it would raise issues
of Union animus and abrogation of the Taylor Law
duty to bargain in good faith. However, no such
evidence exists in the instant dispute. Instead, insofar
as this record reveals, the decision to reduce per
. diems by 25 percent was made without regard to
negotiated increases that were due to take effect a
number of months thereafter or that had taken effect
_previously. Consequently, the-hypothetical situation
. posed by the Union might well constitute a violation of
law and or the Agreement, while the State's action in .
this case did not, | find. (Footnote omitted)

The arbitrator concluded his decision with the following:
'In,slum, I conclude that no provision in the Agreement o
or in any other statute, rule, etc. cited by the parties :
 precluded the State from reducing per diems of the
affected employees by 25 percent in January 1996.
Accordingly,-and for the foregoing reasons, the
grievance must be denied. Itis so ordered.
Thereafter, PEF moved to reopen the charge, which was opposed by the
State. In the alternative, the State sought an order granﬁng preclusive effect to

the arbitrator's decision and award with respect to certain issues.



Ina [étter decision, the ALJ reopened the charge and granted preciusive
effect to four findings of fact made by thel arbitrator; a) the ét—issue PEF unit
members are designated as seasonal employees as that class is ordinarily
defined; b) as seasonal employees, they are governed by the Side Letter, which
is appended to the parties’ agreement; c) the State did not violate the Side Letter |
when the per diem rates for at the at-issue positions were reduced by 25% in
January 1996; and d) no proviéion in the agreement or in any other statute, rule
or regulations cited bs; the parties precluded the State from redu;:i'ng pér diem
- rates of the éffected emﬁloyees by 25% iﬁ January 1996.

. After the charg;_e was re'opened-, processing was delayed at the request of _ |
’_thé parties. The parties 'engéged in extensive efforts to narrow the disputed
factual issues, which resulted in a stipulation of faCts and a Joint Exhibit that
includeé. dozens of exhibits. Thereafter, a hearing was held before the Assistant
Director conceming disputed issues related to the status of the at-issue seasonall |
employees and their per diem rates of pay. Fbllowing issuance of the Assistant
_ | | Director’'s decision, both parties sought and were granted ektensipns by the
Board for the filing of their respective exceptions and respdnses.

| FACTS

PEF is the Eiuly certified collective bargéining repr\esenta’.tive of State
-employees in the Professional, Scientific and Technical Unit including the at-issue
track p‘er_sonne_[ who hold seasonal positions. Article 7 of the of the 1995-1999

agreement states that the “State and PEF shall prép_are, secure introduction and



recommend passage by the Legislature of such legislation as may be appropriate
“and necessary to provide the benefits” set forth in that article.
| Seasonal track persohn_el are in the exempt class of the classified civil
service, and they serve at the pleasure of the Racing and Wagering Board
Chairperson (Chairperson). They are employed during a specific frack meet, and
tﬁen must be re-appointed by the Chairperson to work another track meet.
The Side Letter between the parties included a numbered paragraph
outlining compensation terms for unit employees in seasonal positions.
Su bparagraph A provided for lump sum payments in fiscal years 1996-97 and
1997-98 for seasonal emp[dy_ees' paid on an hourly, per diem or annual basis,
who met defined eligibility requirementé. S_ubparagraph B included salary'
increases for seasonal positions in fiscal years 1997-98 and 1998-99.
The Side Letter’s compensation paragraph also contained the following
subparagrabh placing explicit limitations on the discretionary authority of the
~ State Director of the Budget (State Budget Director) to adjust the rates of
compensation for seasonal employees in the PEF-represented unit:
C. Effect of Minimum Wage Level

[f during the ferm of this Agreément the rate of

compensation of any employee in a seasonal

position is increased af the discretion of the -

Director of the Budget for the purpose of making

such rate equal to the Federal minimum wage

level, the provisions of [Subp]aragraphs A and B

above shall be applied to such seasonal employee

in the following manner:

1. The seasonal employee’s rate of



R

compensation shall remain at the adjusted
rate established by the Director of the
Budget from the effective date established
by the Director of the Budget until the date
of the next general salary increase provided
for in [Subp]aragraphs A or B.

2. Effective on the effective date of the next

general salary increase provided for in

[Subplaragraphs A or B such employee’s

rate of compensation shall be either the
adjusted rate established by the Director of
the Budget; or his/her rate prior to the -
adjustment, increased by the percentage -
provided for in the applicable paragraph,
whichever is higher. (Emphasis added)

Finally, the Side Letter states that the Compe_nsatory provisions and the

provision concerning the State Budget Director’s-adjustmeht fo the rate of

compensation are applicable to those seasonal employees paid on a per diem

basis:

D. Hourly and Per Diem

All of the above provisions shall apply on a pro rata
basis to seasonal employees paid on an hourly or per.
diem basis or on any basis other than at an annual
rate, or to seasonal employees paid on a part-time
basis. The above provisions shall not apply to
seasonal employees paid on a fee schedule.

- The at-issue seasonal track positions have never been allocated to a

statutory salary gr&ide, although the Depaﬁment of Civil Service’s Director of

Classification and Compensation Division has the statutory authority to do so.

4

All positions not allocated to a statutory salary grade are administratively

4 See, Civ Ser Law §118.1(b); Transcript, pp. 122-123, 126.



designated as non-statutory or "NS.” The Department of Civil Service defines
“NS” as an “administrative designation for salaries established by the Division of
the Budget pursuant to Section 44 of the State Finance Law for positions not

allocated to a statutory salary grade.”

Wages for NS positions are not set by
statute and are subject to.a distinct procedure under State Finance Law §8§44
and 49-. |

F’rior.to_ each year"s meet, the Chairperson submifs a request to the
Division of the Bﬁdge{ for approval of the humber of seasonal employees to work |
the meet and the suggested rates of pay. lf approved, the Division of the Bud-get
issues a certificate of approval along witﬁ a schedule of pqsitions setting forth the

approved salary rates for that meet. According to the testimony of the State”

Division of the Budget's Chief Budget Examiner and the Department of Civil

Service's Director of Classification and Compensation Division, seasonal

positions expire at the end of each racing season, and staffing levels and
deployment vary from season to season.

Fdllowing a review of operations at the Racing and Wagering Board in the

fall of 1995, the State Budget Director utilized his statutory discretion and

approved az2b percent reduction in the per diem rates for seasonal track |
personnel commencing with the January 1996 meet, as a means of Cutting

agency costs. Following the action of the State Budget Director, on January 2,

® New York State Department of Civil Service, Glossary of Terms available at

http:/iwww.cs.ny.gov/pio/merit-guide/glossary.cfm/
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19986, the 'Chairperson issued a memorandum.announc:ing the per diem
feduction from the previous year's rates for seasonal appointmenfs effective
January 1, 1996. The reduction applied to all seasonal personnel in the PEF-
representéd unit working for that agency. It is not disputed thét the salary

reduction was unrelated to any changes in job duties or qualifications.

DISCUSSION
Amonyg its many exceptions, the State contests the Assistant Director’s-
rejéction of its Waiver defense, wﬁibh is premised uﬁon the terms..of the Side
Letter for seasonal emplbyees éhd the provisions of the Iegislation' impleme-ntir;g,
the negotiated benefits in the parties’ 19_9541 999 agre.ement as well as legislation
implementing their prio[‘ agreements. |
~In Cbunfy of Naséau (Police Department),s we clarified the proper labeling

of a defense to a charge alleging a unilateral change in violation §209-a.1(d) of

the Act based upon the fact the subject of the change has already been

negotiated to completibn by the pérties. As part of that clarification, we

distinguished between a wavier defense and a duty satisfaction defense:

- Waiver concepts suggest that a charging party Has
surrendered something. Although waiver may
accuratiely describe a loss of right, such as one
relinquished by silence, inaction, or certain other
types of conduct the defense as described is not one
under which a respondent is claiming that the
charging party has suffered or should be made to
suffer a loss of right. -Under this particular defense, a

® 31 PERB /3064 (1998).



respondent is claiming affirmatively that it and the
charging party have already negotiated the subject(s)
at issue and have reached an agreement as to how
the subject(s) is to be treated, at |least for the duration
of the parties’ agreement. By expressing this
particular defense as duty satisfaction, we give a

- better recognition to the factual circumstances
actually giving rise to it and expect to avoid the
confusion and imprecision in analysis which have
sometimes been caused by the other noted
characterizations of this defense.” (Footnote omitted)

In the present case, the Sfate’s waiver defense is based primarily upon
.the Side Let‘_[_er, and that defense is cOmprised of two components. The State
claims that PEF waived its right to negotiate and also claims that the Stafe |
 satisfied its duty to negotiate the subject of the charge. While the State’s
defense conflates the distinction we have carefully drawn between a waiver
defénse and é dufy satisfaction defense, we find merit to the State"s argument
Ithat it satisfied its duty to negotiate under the Act. | |

In order to demonstrate its duty satisfaction defense, the State must
“present “record evidence of facts establishing that the palrties'l negofiéted an
agreement upon terrﬁs which are fea_sonably clear on the subjeét presented tous

IIB

for decision.™ A determination concerning whether the parties negotiated the'_at-

issue subjebt to completion, requires an 'interpretation of the Side Letter through

"~ . S
our application of standa_id principles of contract interpretation. We will consider -

7 Supra, note 6, 31 PERB at 3142.

8 NYCTA, 41 PERB 3014 at 3076 (2008).



extrinsic evidence only if the Side Letter is reasonably clear but susceptible to
more than one interpretation.®

We'co_nclude that the negotiated terms of the Side Letter contéins
: | limitations on the statutory autﬁority and power of the étate Budget Director to

, apprdve the unilateral adjustment of compensatory rates for seasonal

employees, énd it defines how that discretion will bé applied concerning certain
 unilateral adjustments. While the Side Letter. did not éxplicitly address the State
Budget Director's agthorizing a decrease in the per diem rates for seasonal
erﬁployees at the commencement of each meet, fhe Side Letter is reasonably
clear that.both parties i'ntended- the Side Letter to éc':t as a'ne_gotiated limitation
upon theIState Budget Directo'f’s disc_retion with respect to unilateral édjustments
in the ratés of compensation for seasonal poﬂsitions in the unit, |

In interpre’éing the Side Letter, we have ch_sidered the Ie_gal authority of
the State Budget Directbr and the Deﬁartmenf 6f Civil Sefvice under applicabl’e
stéte law. The Depart'm_ent of Civil Service’s Director of Classification and
._Compensation Division has fhe discfétion to treat the at-issug per diem track
positions as “NS” positions by not allobéfii;g those positions io a salary grade,
. which means that the applicable wage level fdr those positions are subje‘ct to the
procedufes of State Financé Law §§44 and 49 Consi.stent with Stéte Finance
Law §§44.1 and 49, the State Budg.et Director has the discretion to approve or

disapprove adjustments to the salary for those NS positions prior to the

® Shelter Island Union Free Sch Dist, 45 PERB {3032 (2012).



commencement of each racing season. The terms of the Side Letter reveal
reéognition by the pérties of the .State Budget Director's discretionary authority to
approve unilateral rate adjustments for per diem employees in the PEF-
represented unit and that the application of such discretion is éubject to
negotiations under the Act. |

Based upon the fﬁregoing, we find that thé State did not violate §209-
-a.‘!(d) of the Act becéuse it satisfied ité duty to negotiate with PEF 6oncerning the
'State Budget Direbtor’s discretion to make .unilateral rate adjustments for per
* diem track employees in the PEF-represented unit Thereff.:re, it is unnecessary
for us to address the Sfaté’s'other eiceptions or the exceptions ﬁ'Ied by PEF.

- NOW, TH EREFORE, the charge herein is aisfnissed.

DATED: September 20, 2012
Albany, New York .

Oﬁﬂﬁme%%%airperson
%&QMJJ o

Sheila S. Cole, Member
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