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Employment Act, .

STATE OF NEW YORK :
. PUBLIC EMPLOYMENT RELATIONS BOARD

In the Matter of

CIVIL SERVICE EMPLOYEES ASSOCIATION,
INC,, LOCAL1000 AFSCME, AFL-CIO,

Petltroner

-

and- S | 'CASE NO. C-6007

COUNTY OF WESTCHESTER,

- Employer.

'CERTIFICATIONI OE REPRESENTATIVE AND ORDER TO t\lEGOﬁATE

A representatlon proceeding havmg been conducted in the above matter by the
Public Employment Relatlons Board in accordance with the PUblIC Employees Fair
Employment Act and the Rules of Procedure of the Board and it appearing thata .
-negotlatlng representatlve.has been selected, |

-Pursuant to the authority vested in-the Board by the Publ.ic Emp_loyeee' Fair _ |
" T IS HEREBY CERTIFIED that the Civil Service Employees Association, Inc.,

Local 1000,' AFSCME_, AFL-C]O has been designated and selected by a majority of the

-employess of the above-named public employer, in the unit -agreed upon by the parties

and described below, as their exclusive representative for the purpose of collective

negotiations and the settlement of grievances.



) Certification.- C-6007 ' ' 2.

Included:  All regularly scheduled seasonal and hourly employees in the
following titles: Recreation Attendant, Department Aide, Life
Guard, Medical Emergency Attendant, Maintenance Laborer,
. Range Officer, Senior Graphic lllustrator, Senior Recreation
Leader, Teacher Assistant, Cleaner, Bridge Attendant, Junior
Administrative Assistant, Laborer, Maintenance Mechanic 1 and
Secretary 1.

Excluded: - Employees in the titles of Assistant Games Manager, Facility
: ~ Manager, Life Guard Captain, Life Guard Lieutenant, Principle.
Teacher and all other employees (spemﬂcally, but not limited to
"ushers" at the County Center for Events, and Community Service
- Aides for Special Events at County Parks).
‘ FURTHER ITIS ORDERED-that the above named p‘ub[ic employer shall
nego’uate collectlvely with the Civil Servuce Emp[oyees Assoc:atlon Inc Local 1000,

_ AFSCME AFL-CIO. The duty to negotlate collectively mcludes the mutual obllgetlon fo
‘meet at _reasonable times and confer in good farth with respect to! wages, hours, and
other terms and' conditione of employment or the negotiation of an agreement, or any-

' questlon arusung thereunder and the executlon of a ertten agresment meorporatlng any
agreement reached if requested by erther party. Such. obhgatlon does not compe!

_either party to agree foa propoeal or require theé making of a concession.

DATED August19 2011
' Aibany, New York

W / ]_-
: / - Jerome I__efkovfdi_tz, Chaiyfén

.~ Sheila S. Cole, Member
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STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

In the Matter of
UNITED PUBLIC SERVICE EMPLOYEES UNION_; '

Petitioner, '

Cand- - o B CASE NO. C-6011

A

SETAUKET FIRE DISTRICT,

Employer.

CERTIFICATION OF REPRESENTATIVE AND ORDER TO NEGOTIATE
~ A representation p'rooeledin'g having been conducted in the above matter by the '

Pubiic Employment Relations Board in accordance with the Public Employees' F-air-

o Employment Act and the Rules of Procedure of the Board, and it- appearlng that a

: .negotlatlng representatwe has been seleoted

| Pursuant to the authoraty vested in the Board by the Public Employees' Fair
Emp[oyment Act | |
IT IS HEREBY CERTIFIED that the United Public. Serv:ce Employees Union has
oeen designated and se[eoted by a majority ot the ernployees of the:above-named -

publio employer, in the unit agreed upon by the parties and described below, as their

exclusive representative for the purpose of collective negotiations and the settlement of

grievances.

Included: | All full-time and regularly working part-time EMT Basic, EMT
- Critical Care, EMT Paramedic, Maintenance Mechanic Il & Il
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Automotivé Méchanic Il & 1li, Automotive Equipment Oberator,
Clerk Typist, Senior Clerk Typist, Emergency Services Dispatcher |
& I}, Custodial Worker |, and Fire Protection Coordin_ator.

Excluded:  Ali other erhployees.' _ _

FUéTHER, T IS ORDERED that the above named puEIic empi'oyer shall
negotiate collectiye.ly with _the United Public Service Emplbyee's Union. The duty to- |
negotiate collectively includes the mutual.oblig_atioh to meet at reasonable times and
confer in good faith with respéct to wagés; hours, and othér-terms and conditioné of

' employmént', .or the negotiation of an agreemen{, or any éluest.ion arising thereunder,
and the execution of a written agreemént incorporating alny agreement reachéd if

o reques_ted by either party. Such obligation doesdnot compé! either party to agree to a .

- - proposal or require thelmaking_ qf'}a concession. - _ | : | .

by

-DATED: August 19, 2011 =
Albany, New York -

y

i Wm, =
o : _ / - Jerome Lefkoﬁftz., C}}yﬁﬁan S

Sheila S. Cole” Member




STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

In the Matter of

- CIVIL SERVICE EMPLOYEES ASSOCIATION,
~ INC., LOCAL 1000, AFSCME, AFL-CIO,

~ Petitioner,

" _and- | A o . CASE NO. C-6045

- VILLAGE OF HOLLEY,

- Employer.

s

'GERTIFICATION OF REPRESENTATIVE AND ORDER TO NEGOTIATE

A representat:on prooeedlng havmg been conducted in the above matter by the
Publlo Employment Relations Board in accordance WIth the Public Employees Fa|r
Employment Act and the Rules of P_rocedu:re of the Board, and it appearlng that a
negotieting representative nas been seleoted | |
| Pursuant to the authority vested inthe Board by the Pubho Employees’ Fa[r
Emptoyment Act, _ |
| IT1S HEREBY CERTIFIED that the Civil Service Em.ployees Association, Iric.,
Local 1000, A’FSCME, AFL-CIO hes_b'een designated end seleoted by. a majority of the
. emoloyees of the above-'nerned publio emp]oyer, in the unit agreed upon by the parties
and described below, as their exolusive reoresentative for the purpose of collective

negotiations and 'the settlement of grievances.
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Included: - Electric and Water Technician, MEO, CIerk/Treasurer Deputy
‘Clerk/Treasurer, Laborer and Electric Clerk.

Excluded:  All othe_re. '

-FURTHER, IT I_é ORDERED that the above named public employer sha-ll
,negotiate collectivezly With the Civil Service Employeee Aseociatioh, Inc., Local 1000,
AFSCME, AFL CIO. The duty to negotlate collectlve[y includes the mutual obllgatron to

' meet at reasonable t|mes and confer in good faith with respect to Wages hours and

_ 0ther~terms and condltlons of employment or the negotiation of an agréement, or any B
questlon ansmg thereunder and the executlon of-a written agreement incorporating any

| agreement reached if requested by either party. -Such obhga_tlon does not compel

o ) _' either party fo agree fo a preposal or_require the making of a concession.

DATED: August19,2011
- Albany, New York

-

' B | / Jerome Lefkoyfitz, Chah“»’rﬁan- -

o2

Sheila S. Cole, Member
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STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

NEW YORK STATE, INC,,

STATE OF NEW YORK,

n the Matter o_f -

POLICE BENEVOLENT ASSOCIATION OF

Pét_itioner,

-and- | : | CASE NO. C-6056

Employer,

-and- |
NEW YORK STATE LAW ENFORGEMENT
OFFICERS UNION, DISTRICT COUNCIL 82,
AFSCME, AFL-CIO,

| Intervenor/Incumbent.

CERTIFICATION OF REPRESENTATIVE AND ORDER 1O NEGOTIATE

A representatlon proceedlng having been conducted in the above matter by the

Publlc Employment Relations Board in accordance with the Publlc Empl_oyees Fair

_' Employment Act and the Rules of Proéedufe of the Board, and it appearing that a

negotiating re_preseritative has been selected,’
Pursuant to the authority vestéd in'.the"Board by the Public Employees’ Fair
Emploly_ment Act, -

IT IS HEREBY CERTIFIED that the Police Benevolent Associétion of New York
. \ . -

State, Inc. has been designated and selebted by a majority of the emplbyees of the '

' During the processing of the petition, the incumbent bargaining agent, New York State
Law Enforcement Officers Union, District Council 82, AFSCME, AFL-CIO, advised that
it disclaimed any interest in representing the unit and declined to further participate in
the proceeding.
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H

above-named public employer, in the unit agreed upon by the parties and described
below, as their exclusive representative for the purpose of collective negotiations and
the settlement of grievances.

Included: Traffic and Park Officer, Park Patrol Officer, Park Patrol Officer .
{Spanish), Sergeant Park Patrol, Lieutenant Park Patrol, Captain -
Park Patrol, Environmental Conservation Officer, Environmentail
Conservation Officer Trainee | and 11, Supervising Environmental
Conservation Officer, Chief Environmental Conservation Officer,
University Police Officer |, University Police Officer | (Spanish),
University Police Officer I, University Police Investigatorl and 1,
and Forest Rangerl il and Il .

Excluded All other employees

FURTHER ITIS ORDERED that the above named publlc employer shal[

negotiate colle_ctlvely wuth the Police Benevolent Assocnation of New York State, Inc..

The duty to negotiate co[lectiv}ely includes the mutual obligation to meet at reasonable

fimes and confer in good faith with respect to wages, hours, and other terms and

cconditions of employment; or the-negotiation of an agreement, or any question arising

- thereunder, and the exeoutidn of a written agreement incorporating any agreement

reached if requested by either party. Such obligation does not compel! either party to

agree to a proposal or require the making of a concession.'

DATED: . August 19, 2011

Albany, New York ﬁ 2%{ g
. / Jerome Lefkdﬁwtz ‘}xétrman |

gg@“__/@\

- Sheila S. Cdle, Member




STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

In the Matter of

CIVIL SERVICE EMPLOYEES ASSOCIATION, INC.,

LOCAL 1000, AFSCME, AFL-CIO, LOCAL 815, ERIE
COUNTY MEDICAL CENTER CORPORATION UNIT

6700-09, -

Char.ging' Party,
-and -

COUNTY OFERE, . " CASE NO.U-28856

~ Respondent,

-and -

- ERIE COUNTY -I\_ﬂEDlCAL CENTER_ CORPORATION,

Intervenor.

' NANCY E. HOFFMAN GENERAL COUNSEL (MIGUEL G. ORTIZ of
counsel), for Charging Party

‘JAECKLE FLEISCHMANN & MUGEL LLP (SEAN P. 'BEITER AND
. ELISHA J. BURKART of counsel), for Respondent .

COLUCCI & GALLAHER P.C. (GILLIAN D. BROWN AND PAUL G.
JOYCE of counsel), for Intervenor

§0ARD DECISION AND ORDER

This case comes to the Board on exceptions filed by the C'ount_y of Erie (County).

and cross-exceptions by the Civil Service Employees Association, Inc., Local 1000,

- AFSCME, AFL-CIO, Local 815, Erie County Medical Cente_rICorporathn Unit 6700-09

(CSEA) to a decision by an Administrative Law Judge (ALJ) finding that the County -

violated §209-a.1(d) of the Public Employees’ Fair Employment Act (Act) when it *
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refused fo execute memoranda of agreement negotiated and signed by CSEA and the -
Erie County Medical Center Corporation (ECMCC).1 In her decision, the ALJ concluded

that the County violated §209-a.1(d) of fhe Act by réfusing to execute the at-issue

‘ agréements based upon its legal obligations u.nder Public Authorities Law §3629.

EXCEPTIONS
~ The County asserts in its éxc'eptions that CSEA failed to present sufficient

evidence to demonstrate that t.he County violated §209-a.1(d) of the Act by failing to

 execufe the at-issue agreefnents. In additibn, the County cléims that the ALJ erred in .

finding a binding past practice that requires the Couniy to ei(eﬁ:'ute negotiated
agreements reached between ECMCC and CSEA. Finally, it contends that the ALJ

made errors of law in concluding that Public Authorities Law §3629 requires the County

1o sign such agreeménts and by finding that the County violated §209-a.1(d) of the Act

by failing to do so.

CSEA and ECMCC support the ALJ's decision. CSEA, however, has filed a

| crdsséxception to the ALJ's prbposéd remedial ordér. CSEA seeks an .bi'der requiring

the Couhty to pay interest at the maximum legal rate to the employees who have not

~ received salary increaseé_ as the result of the improper practice. In _addition;_ CSEA

seeks an order feqUiring the County to cease and desiét from reijsing to execute future
agreements. reach_éd béﬂveén CSEA and ECMCC. The_-l County opposes CSEA's cross-
exception. | ~ | | | L

| Following our review of the record and consideration of the parties’ argurhents_, we :

affirm the ALJ’s decision, as modiﬁed herein.

' 43 PERB 14529 (2010).



Case No. U-28856

. FACTS
During the hearing, the parties enter_ed into a stipulétibn of facts and agreed fo |
the admission of joint exhibits. The.stipu]ated facté and evidence were supplemented
by the testimony of three witnésses;

- CSEA and the County are parties to a collectively negotiated agreement, which

-expired on December 31, 2006, for a bargaining unit of certain County employees and

| employees working at the Erie County Medical Centér.(ECMC)..

“In 2003, ECMCC was created as a public benefit corporation to manage and

operate the pfe—existing ECMC heath care network that included; ECMC, a public

hospital owned and operéted by the County; the Erie County Home and several clinics

in the Ccnunty;2 Prior to the créati_on of ECMCC, ECMC engaged in direct negotiations

‘with _employee-'organizations representing employees at the medical center, without

" County participation, resulting in memoranda of agr_eéments modifying the ferms and

6onditions of _employment of m_édicéll center'émployees. Most of the agreements'were'
also signed by a representative of the County Office of Labor Relations (OLR). During '
the same period, however, OLR signéd mémoranda of égreement with employee _
organizations regarding med ical center employees \a\.{ithout ECMCIas a( signato,ry? .

| Fdllowir_xg ECMCC’s creat.ion, ECMCC Vice President of Human I-'éesourées
Kéthleén O;Hara (O’Hara_) routinely negotiated memoranda of agreemeht with employee
ofganizatiohs'-fhat changed the terms and conditions of employmeni for medical center

employees, including providing for upgrades. The County had no involvement in these -

© 2pyb Auth Law §§3626.1,2,3and 4.

3 Joint Exhibit 5.
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negotiations except as a signafory to most of the agreements. From h)larch 2004 _ |
through March 2008, 20 memoranda of agreementa were reached directly between
ECMCC and CSEA, and were signed by OLR. Two other agreements in 2006, however, _'
did- not conform to this pattern. An agreement to upgrade t_he' ECMCC Director of
Imaging was signed only by ECMCC and CSEA and another agreement regarding out-
of-title audits at the medical center was signed only by OLR and CSEA."'

| ‘Two agreements finalized in .March 2008 i_'ncluded upgfade's for various ECMCC

titles in exchange for reductions in their paid lunch period to one-half hour and the

elimination of a pald hollday ECMCC submltted the March 2008 agreements to OLR .

Comm1331oner Christopher M. Putrlno (Putrlno) who signed them on behalf of the

County.

In April 2008, Erie County, ECMCC and CSEA commenced unit-wide

. negotiations for a successor col[ec:tively negotiated agree'ment The parties exchanged

negotlanon proposals calling for a general wage increase for the entire bargalmng unit.

There were, however no discussions or proposals for upgrades of ECMCC tltles Other

'p_roposals called for umt—wnde changes in summer work hours,'-employee lunch periods

and 'paid holidaye. The Gounty proposed that the paid one-hour lunch period be p
replaced by aln unpaid half-hour lunch period ahd _that two paid _ho[idaye be eliminated.
During the eeurse of the unit-wide negotiation‘é, ECMCC and CSEA continued t_hei_r
direct 'negotiations without the Ceunty’s participation, which resulted ih humerous
ECIVICC CSEA memoranda of agreernent in July and August 2008, Putrlno signed all of

the ECMCC-CSEA agreements including some that upgraded ECMCC titles in exchange

4 Joint Exhibit 5.
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for reductions 'in the paid lunch period and eliminated a paid holiday for the at-issue -

-employees. - Putrino testified th.at he signed these agreements reluétantly because the .

terms related to pending County unit;wide proposals. There is no evidence, however,

that he advised ECMCC or CSEA that the County would not execute subsequent

_agreements that were negotiated directly between ECMCC and CSEA. .

In October 2008, ECMCC and CSEA signed apbroximately 20 additional
memoranda of agreements to upgrade ECMCC 1ab0rat6ry I'and phérmacy titles. Under
the agreements for the Iéboratory titles, CSEA agreed to waivé the contractual right to
summer hours aﬁd agreed to a Iréduction in tﬁe paid.lunch period und'er' the expi'red |
collectively negotiated agreémént. In éddition, many of the agreem"e'nts;, required the at-- -

issue laboratory employees to work Election Day without additional compensation. The

1

- agreement for the pharmacisté‘ upgrades inlcluded, a waiver of ahy wage increases that

~ may be negotiated for calendar years 2007 and 2008.

Foilowing ratification of the agreements by the affecté-_d employees; the

' agree'ments were sent to Putrino for his signature. Howevef, after consulting with the

'Cbunty Executive, the}ICounty Attorney,an_d the County Com.,missio-ner of Personnel,

Putrino declined to sign the agreemeﬁts ana rétufﬁed them to ECMCC. ' |
Ina November 5, 2008 e-mail to ECMCC Vice Pr'esidentuof Human" Resburces .

O’H'ara, Putrino explained the. ratibnale for the County’s actioné: | |

As you know, Erie County and ECMC are in formal _
- negotiations with CSEA for a successor collective bargaining
agreement. | believe the title-by-title upgrade approach
~ undermines and weakens our bargaining position with the
- CSEA unit as a whole. | realize ECMC is experiencing a
staff shortage and that the title-by-title upgrades would give
ECMC a quick-fix to this need, however, | believe Erie
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County must protect its bargaining position strengths as full-
scale negotiations continue. 3

During the hearing, Putrino supplemented the County’s explanation. According to
Putrino, executing the ag'reements would have weakened the County’s negotiation

position because the approximate 80 employees affecteo_l by the memoranda of

_ egreement's would be less !ikely_ to vote to rat'rfy a negotiated unit-wide successor -

agreem_ent.

Itis not dispuied that the Ootober 2008 m.emoran'da of agreement have notbeen -
lmplemented and that the salary increases resultlng from the upgractes in the ECMCC
tltles would be paid from ECMCC'’s- budget and not from the County s general budget
However, -|mplementat|on of reallocation or modifi cation of ECMCC job titles is subject
to approval by the County Department of C]\nl Servuce |

DISCUSSION

‘We begin with the County’s ex,oept_ion asserting that CSEA failed to meet its
burden of proof demonstrating that the County violated §209-a.1(d) of the Act.
* Although CSEA did not prove its allegation that the deoision by Putrino not to

execute the ECMCC-CSEA memoranda of agreement emanated from a direotive from

‘the County Executive, proof of sUch an-order is unnecessary to demonstrate that the

County violated §209-a.1 (d) of the Act. The record establishes that Putrino, as the
County s chief negotlator is vested with the responeubnhty to-execute negotiated

agreements conSIStent with the County s legal obltgatlons ‘Furthermore, whether the -

County is obhgated to execute the agreements negohated directly between ECMCC and

5 Joint Exhibit 8.
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CSEA, without County partic;i'pation, is a legal, rather than a factual issue, under the
. Public Aufﬁorities Law and tijle Act. Therefore, We deny the County’s first exception.

Contrary to the County’s second exception, the ALJ I'did not conclude that there
was a binding past practice between ECMCC and the County. Instead, the portion of
the sentence quotéd_by the County frorh the ALJ’s -decision_s reveals that the ALJ .
utilized the history of the relationship between the County and ECMC, and later
ECMCC, regarding negotiated agreemenfs as an interpretive tool in construing Public
Authorities Law §3629. - '

Extrinsic aids, such as the historical background-of a Iaw, may be émployed
when seeking to determine the Legisllaturé’s.inte‘rit witﬁ respef:;t to an ambiguous -

_ _staltute'.? Iln the present case, ﬁowever_, WQ concld_de that the record evidence rega_rding‘
the hist'ory‘. of négotiated.agre'ements involving medical center terms and conditions c;f
erﬁ'p_loyment canhot he rleliec-! upon in interpreting Public Auth_o'rities Law §3629.

The primary-éource of that history- is a éingle joint exhibit in the record identifying-
| " the subject fnatter, the finalization date and the sighatories to memoranda of agreement |
_dating back t;:: 1982, well before the creation of ECMCC. The jq'int‘eXhibit réveals an

inconsistent pattern regarding the signatqries to the agreeme'nts. Some are signéd by
E_CMCC, the County and CSEA, whilé‘others ére executed only by the Couhty and -

CSEA or'ohly by ECMCC and CSEA. Furthermore, there is nothing in the legislative

® The fragment quoted by the County is contained in the following sentence from the
ALJ's decision: “Even more apparent is the fact that the agency language of §3629.2 of
the Public Authorities Law reflects the existence of the bargaining accommodation the

- parties have developed and acceded to over the years.” Supra note 1, 43 PERB 114529
at 4625,

7 McKinney's Statutes §§122, 124. -
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history of Article 10-C, Title 6 of the Public Authorities Law,® which created ECMCC,
indicating that the Legislature was cegnizent of alny pettern and practice tegarding the
negotiations and sig ntng of such agreements when the law was enacted. Therefore, we
| modify the ALJ's decieio_n accordingly.

Next, we turn to the County’s contention that the ALJ misinterpreted Public
Authorities I.-aw §3629.2 and erred in concluding that the County violated §209-a.1(tt) of
the Act by failing to execute the memoranda of agreements delivered to the County in -
October 2008. | | o

| The best evidence of legislative intent is the blain Ianguage of a statute.® When' g
_statutery__language is unambiguous, it alolne is determinative, end an inte‘r'pretation of a
statute must give effect to the plairt fﬁeaning of the tenne used.'® As the ALJ correctly
recognized,. however, a well-established principle of statutory construction rethires that

the provisions of a statute be consttued together, and, ifpossible, all parts of the stetute
be harmonized with each 'other and the general intent of the statute.”’

The fundamental Iegal dispute between the partles in this matter stems from the .

'_ potentlally conﬂlctlng provisions contalned in Public Authorities Law §§3629 and 3630

® Pub Auth Law §§3625-3646.

® Webster Cent Sch Dist v New York State Pub Empl Rel Bd, 75 NY2d 619, 23 PERB
117013 (1990); Brooklyn Excelsior Charter Sch and Buffalo United Chan‘er Sch, 44
' _PERB 13001 (2011) '

' Charter Development Cov City of Buffalo, 6 NY3d 578 (20086).

" See, Friedman v Connecticut General Life !ns Co., 9 NY3d 105 (2007); Peop!e 1%
Mobil Oif Corp, 48 NY2d 192 (1979) McKlnney s Statutes §98
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with respect to the powers and responsibilities of the County and ECMCC under the

Act.?

' Sections 3629.2, 3, and 5 of the_Puin_c.Authorities Law state:

2. The employees of [ECMCC] shall, for all purposes of article fourteen of

- the civil service law, be deemed to be employees of the county of Erie and

- shall be employed within the current county of Erie bargaining unit
designation. The county office of labor relations shall, for all purposes of
article fourteen of the civil service law, act as agent for [ECMCC] and
shall, with respect to [ECMCC], have all the powers and duties provided
under article iwenty-four of the executive law. Those persons who become
employees of [ECMCC] pursuant to subdivision one of this section or who
enter into the service of [ECMCC] following the effective date of the
transfer shall retain their current bargaining unit designations. [ECMCC]
and the county shall recognize the existing certified or reécognized
employee organizations for county employees as the exclusive collectlve
bargalnlng representatives for such employees '

Titles withih collective bargaining unlts,ln existence prior to the transfer of
operations to [ECMCC] shall remain in those units and shall not be altered
by the public employment relations board without the consent of
[ECMCC], the county, and the recognized or certified representatives of
the negotiating units involved. New iitles created after the date of the
transfer of operations to [ECMCC] shall be placed in the appropriate unit

- of county employees consistent W|th the provisions of article fourteen of

“ the CIVIl service law. : :

3. [ECMQC] shall be bound by all collective bargaining agreements |
“between the county of Erie and such collective bargaining representatives
. in effect as of the date of transfer of operations to [ECMCC] and any
successor agreements between such partles :

5. Nothing contained in this title shall be construed to affect:
(a) the rights of employees pursuant to a collective bargaining
agreement;
(b) the bargaining relationship between the executive branch of
the county and an employee organization; or '
(c) existing law with reSpect to an application.

Public Authorities Law §§3630.21 and 27, which grant ECMCC certain general powers
as limited by Article 10-C, Title 6 of the PIJb|]C Authorities Law, state:
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ECMCC was created as a corporate body in 2003 to manage and operate the
pre-existing ECMC heath care network."”® The purpose for creating ECMCC was to
ensure that health care services would be provided to the residents of the State of New
' York and the County of Erie, including those without the financial means to pay for such
“services.™ In Public Authorities Law §3626.5, the Legislature declared that: -

The needs of the residents of the state of New York and of
the county of Erie can best be served by the operation of the
Erie County Medical Center healthcare network through a.
public benefit corporation having the legal, financial, and
managerial flexibility to take full advantage of opportunities
and challenges presented by the evolvmg heath care
'enwronment o :

In their respective bri_efs, ECMCC and CSEA contend that ECMCC and the -
County do not constitute a joint employer for purposes of the Act. However, in Brooklyn
Excelsior-Charter School and Buffalo United Charter School,s we concluded that Public
Authorities Law §3629 creates a statutory joint employer relati'onship between the

County and EQMCC. Similarly, an'ALJ in County of Erie and Erie County Medical

~ 21. to appoint such officers, employees, and agents as [ECMCC] may
require for the performance of its duties and to fix and determine their
gualifications, duties, and compensation, subject to the provisions of the
civil service law and any applicable collective bargaining agreement, and
to retain or employ counsel, auditors, engineers, and private consultants

“on a contract basis or otherwise for rendering professional, management,
or technical services and advice;

27. to make, adopt, amend, enforce, and repeal rules for its governance

~ and internal management and personnel practices, subject to artlcle
fourteen of the CIV]| service law, where applicable.

13 Pub Auth Law §§3626.1, 2, 3 and 4.
“ Pub Auth Law §3625.6.

'3 Supra, note 8.



Case No. U-28856 o T

Center Corporation'® reached a similar Ie'gal conclusion citing the shared respohsibilities'

': and'control by the County and ECMCC over the terms and conditions of employment of

the at-issue unit employees in that case. The County and ECMCC did not file
exceptions to that portion of the ALJ's decision, and we, therefore, conolu_ded. that they -
had waived a challenge to.herljoint employer dete_rmination under o.ur Rules of
Procedure.”’ | .

Read together the terms of Public Authorltles Law §§3629 and 3630

demonstrate a clear leglslatlve mtent to create a statutory joint employment relatlonshlp

~ between the County and ECMCC but with unlque charaotenstlos- distinct from those of

other jomt employers designated undet the Act

When the facilities and operations of the ECMC health care network were

transferred from the County to ECMCC in January 2004, County medical center

. employees became ECMCC employees and are deemed public employees for all

purposes.’® Nevertheless, as a matter of law, ECMCC employees are also deemed
County employees for purposes of the Act, remain within the applicable bargeining unit

]

42 PERB 114511 (2009), affd, 43 PERB {3008 (2010)

7 Supra, note 16, 43 PERB {]3008 at 3027 n 2. Furthermore inan earller decision, |

‘we found that both the County and ECMCC violated §209-a.1(d) of the Act when

ECMCC unilaterally implemented drug and alcohol testing and criminal background

. checks on County employees transferring into ECMCC or returning from being laid-off.

County of Erie and Erie County Medical Center Corp, 39 PERB 13036 (2006),
confirmed Erie County Medical Center Corp v New York State Pub Empl Rel Bd, 48
AD3d 1094, 41 PERB 17002 (4"1 Dept 2003) _

18 pub Auth Law §3629 1. See also, County of Erie and Erie County Medical Center

Corp, 39 PERB {[3036 (2008), confirmed sub nom., Erie County Medical Center Corpv -
New York Stete Pub Empl Rel Bd, 48 ADSd 1094 41 PERB 7002 (4th Dept 2008).



Case No. U-28856 o = _ _ 12.

- .of County omployees, and the bargaining relationships b'étween the County and the
applicable employee organizations remain unaffected.™ |

Both the County and ECMCC are required to recogoiZe-the existing certified and
recognized employee organizations and this Board is prohibited from altering the
composition of those units without the oonsent of the County, ECMCC and the
applicable employee organization.2° These F'ublio Aufhorities Law provisions are at
© sharp Variance with our well-established precedent under the Act that a separate
bargalnlng unit is the most appropnate for employees of ajoint employer.?!

To compound the complexuty of the Ieglslatwely oreated County ECMCC _
relationship, ECMCC is bound by the terms of emstmg colleotwely‘-negotiated
agreoments as well as the terms of any suooessor agreements negotiated by the |
- County with the oortiﬁed or recognized employee -or,u::;a\nizal-tion.?2 At the same timo,—l '
ECMCC is granted certain generol powers, as limited by Article 10-C, Title_6 of the -
.Publio Authoriti_es Law, to &;pp'oint_ emp-!oye.es, deter.rni;;e.empioyee doties, set -. '
complensationland_ create, amend, enforce and repe_al roanagerial and personne! .

_practices subject to the applicable provisiohs of the Act.®®

' Pub Auth Law §§3629.2 and 5(b).

20 gee, Pub Auth Law §3629.2.

21 County of Ulster and Ulster County Sheriff, 3 PERB 3032 (1970) confirmed, County
of Ulster and Ulster County Sheriff Office v CSEA, 64 Misc2d 799, 3 PERB 17013
(Supreme Court Albany County 1970}, modified, 37 AD2d 437, 4 PERB 7015 (3d Dept
_1971); County of Putnam, 33 PERB 113001 (2000). )

22 pyb Auth Law §3629.3.

2 pub Auth Law §3630.21 and 27.
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In the present caée, the ALJ concluded that the County violated §209.—a.1(d) of
the Act by failing to execute the October 2008 ECMCC-CSEA agreements between

ECMCC and CSEA based upon the County’s legal obligations pursuant to §204.3 of the .

Act and the following sentence in Public Authorities Law §3629.2:

The county office of labor relations shall, for all purposes

of article fourteen of the civil service law, act as agent for
[ECMCC] and shall, with respect to [ECMCC], have all the
powers and duties provided under article twenty-four of the -
executive law. ' '

This sentence explicitly mandates that, for purposes of the Act, the County OLR

acts as the “agent for” ECMCC and OLR is grantéd.the same “powers and duties” of the

Governor’'s Office of Employeé Relations (GOER) under Executive Law, Article 24.
Unlike GOER’s permissive respOnsibiIities for assisting the Governor under Executive _'

Law §653, however, OLR's agency responsibilities for ECMCC in conducting collective

~ negotiations and in executing'agreements is mandatory. - Therefore, we must modify the

ALJ's decision finding that the OLR-ECMCC relationship is equ_i\kalent to the Governor-

GOER relationship under the Executive Law.-

In' harmonizing the provisions of Public Authorities Law §§3629 and 3630 we

. - reiterate that the County and ECMCC are a joint employer and we: conclude that OLR is

a common agent for both compon'ents of the jdint'empioyer for pq_fposes of the Act. '

‘Under the facts and d_ir'cumstances of this case, however, it is not necessary for us {o

resolve the core statutory issue raised in the County’s exceptions: whether OLR, as -
ECMCC's statutory agent, has a legal obligatioﬁ to sign on behalf of the County all -

négotiateci agreements reached difectly- between ECMCC and CSEA.
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We conclude _tt‘wat §209-a.1(d) of the Acf waé violated when OLR failed to éign
the Octobe_r 2008 agreements becéuse the C-ounty had 'previ0usly acquiesced in
ECMCC’s conducting separate direct negbtiations with CSEA resulting in memorahda of
agreement._ As a general matter, each component of a joint employer has an obligétion
to hotify the other when engaging in dir_ecf negotiatians with ah employee organization.
The evidence in the present case, hoWever, reveals that the County had actual

knowledge of the direct ECMCC-CSEA negotiations since the création of ECMCC.

‘Those negotiations resu_!ied in the County executing multiple'agreemerits that included

upgrades for specific titles at ECMCC.  For example, OLR Commissioner Putrino

executed agreements in March, July and August 2008 that had been negotiated directly

. between 'ECMCC and CSEA. Although Putrino testiﬁéd of his purported reluctance to

sign the July and August 2008 aéfe_ements, it is not disputed that he did not notify --

EC_MCC' and CSEA that OLR would no Io'nger execut_é similar future agreements on -
behalf of the Counfy. Under the partic.ula_r facts and circumstances of this case, we
conclude that the County was obligated to inform ECMCC and CSEA of its intent to
refrain ffom signing future agreements resulting from _tI'I\eir. direct negotiations. The
Couhty's failure to plrovide éuch notiﬁcétion -creatéd a reésonable .be.lief that ECMCC
had_thé authority to continue to engagé in_binding difect' negotiations with CSEA on
behalf of thé joiht employer under the Ac’;. Wlhen 'there is é jbiht employér relationship |

and one of the joint employers apparently cloaks the other joint employer to act on his

. behalf in negotiations,” the refusal of e_,ither- c:o_mponent of the joint employer to execute

the agreement membria_lizing the negotiated terms and conditions violates §209-a.1(d)
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| of the Ad.24 Therefore_, we affirm the ALJ's decision finding a violation of §209-a.1(d) of

the Act, as modified.

In reaching our decision todéy, we.are_fully cognizaﬁt that our interpretatioh of
the Public Authorities Law is not subject to judicial deference .because statljtory
construction is a function of the courts.® Indeed, a plenary action. might be the most
appropriate vénué for resolving future disputes between the County and ECMCC over

their unique statutory joint employment relationship under Public Authorities Law

© §§3629 and 3630. In fact, the County’s financial obligations to ECMCC under-Public

Authorities Law §3632 were previously resolved only through extensive litigation by and

between those parties in Erie County Supreme Court.”®

CSEA‘S Cross-Exception
Pursuant to §205.5(d) of the Act, PERB has broad renﬁedial aufhority to order N

maké4whole relief including ordering a party to cease and desist from engaging inan

_i’rnpro'per practice, and to order such affirmative relief, including back Wages, which will

effectuate the po'licieé. of the Act. Following a careful review of the record, we grant

CSEA’s cross-exception, in part, and modify the ALJ’s proposed remedial order to.

'mandate that the County refrain from interfering with ECMCC offering a make-whole

2% William B. Martin, Sheriff of Ulster Couhty, 6 PERB Y3084 at 3136 (1973) enforced,

- New York State Pub Empl Rel Bd v Martin, 78 MlscIZd 1072, 7 PERB 117014 (Supreme .

Court Albany County 1974)

® Newark Valley Cent Sch Dist v New York State Pub Employ Re! Bd, 83 NY2d 315, 27
PERB {7002 (1994).

28 Erie County Medical Center Corp 1% County of Erie, New York, Index No. 12005- 1853
(Supreme Court Erie County 2005) affd, 41 AD3d 1244 (4™ Dept 2007)



p—

Case No. U-28856 - o 16

remedy including back wages and benefits, along with interest at the maximum legal
rate, to all ECMCC employees adversely impacted by the improper practice.?’

In addition, we modify the ALJ’s remedial order to require that the notice be .

bosted at all physical and electronic locations customarily used to post notices to unit

employees.?

However, we deny CSEA’s request for an order requiring the County to cease

and desist from refusing to execute future agreements reached between CSEA and

? ECMCC beca-use such an order would be inappropriate under the facts and

6_ircumstances of the present case;

Based upon the foregoing, we affirm the;_ AlLJ's decisiﬁn, as modified. ' T

IT IS, THEREFORE, ORDERED that the County:

1. Fdrthwith execute the men‘i.olranda Qf égreémenf proﬁergd in October 2008;

2, Refrain from interfering with ECMCC pffering a make-whole remedy, including

 back Wageé.and benefits, alon_g wit.h. inferest at the méximum legal rate, fo all
ECMCC employees adversely affec:te;l by the Co-untyl’s_improper practicé |
based upon the County’s failure to execute the October 2008 memoranda of

| agreement between ECMCC and CSEA,;

o Ordinarily, we would have found a violation against the.'County and ECMCC as a joint.

employer, and issued a remedial order against that joint employer. See, County of Erie
and Erie County Medical Center Corp, supra, note 17. However, CSEA filed its charge
against the County and not the joint employer. Therefore, our remedial order is directed
at the County for violating the Act. See, William B. Martin, Sheriff of Ulster County,
supra, note 24. We note that consistent with the parties’ stipulation before the ALJ, the
implementation of the upgrades of the ECMCC job titles remain subject to approval by
the County Department of Civil Service. See also, Evans v Newman, 74 AD2d 240, 12
PERB 17022 (3d Dept 1979), affd, 49 NY2d 904, 13 PERB 17004 (1980)

2 NYCTA 43 PERB 113038 (2010). -
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3. Sign and post the attached notice in all physical and electronic locations
normally used for written communications to CSEA-represented employees at
'ECMCC.

DATED: August 19, 2011

* Albany, New York
- /m, Lot

Jerome Lefkow}é’ Chal Sfson

v Sheila S. Cole, Member
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NOTICE TO ALL
" EMPLOYEES

| " PURSUANT TO
THE DECISION AND ORDER OF THE

NEW YORK STATE -
PUBLIC EMPLOYMENT RELATIONS BOARD

and in order to effectuate the pohmes of the

NEW YORK STATE
PUBLIC EMPLOYEES' FAIR EMPLOYMENT ACT

. we hereby notify all employees of the County of Erie in the unit represented by
the Civil Service Employees Association, Inc., Local 1000, AFSCME, AFL-CIO,
Local 815, Erie County Medical Center Corporatlon Unit 6700-09 that the County
of Erie shall:

1. Execute the ECMCC- CSEA memoranda of agreement proffered in
~ October 2008; _

- 2. Not interfere with ECMCC offering a make-whole remedy, including back
wages and benefits, along with interest at the maximum legal rate, to all
"ECMCC employees adversely affected by the County’s improper practice
based upon the County's failure to execute the October 2008 memoranda of

- agreement between ECMCC and CSEA.

on behalf of County of Erie .

_This Notice must'remain posted for 30 consecutive days from the date of posting, and
must not be altered, defaced, or covered by any other material.



STATE OF NEW YORK_
PUBLIC EMPLOYMENT RELATIONS BOARD

In the Matter of

' COUNTY OF ORANGE and SHERIFF OF ORANGE

COUNTY,
Charging Party,

-and- | - L - CASE NO. U-28693

ORANGE COUNTY DEPUTY SHERIFF’S POLICE
BENEVOLENT ASSOCIATION, INC.,

Respondent.

- ORANGE COUNTY DEPUTY SHERIFF S POLICE

BENEVOLENT ASSOCIATION INC.,

- Charging IParty, |

Cand- . ' CASE NO. U-28738

COUNTY OF ORANGE and SHERIFF OF ORANGE

COUNTY,

Reé.pondent.

LAMB AND BARNOSKY, LLP (RICHARD K. ZUCKERMAN of counsel), for -
County of Orange and Sheriff of Orange County

JOHN M. CROTTY, ESQ., for Orange County Deputy Sherlffs Police
: Benevolent Assomatlon

: BOARD DECISION AND ORDER

These cases come to the Board on exceptions filed by the Orange County 'Deputy

- Sheriff's Police Benevolent Association, Inc., (PBA)} and cross-exceptions by the County .

of Orange and Orange County Sheriff (Joint Empldyer) fo a decision of an Administrativ_é
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Law Judge (ALJ).} In Case No. U-28693, the Joint Employer alleges that PBA violated,
§208-a.2(b) of the Public Empleyees’ Fair Employment Act (Act) when it sought interest

arbitration of proposals that at'e nonarbitrable pursuant to §209.4(g) of the Act. In Case

- No. U-28738, PBA alleges that the Joint Employer violated §209.a-1(d) of the Act when it

-

sought interest arbitration of proposals that are nonarbttr_ablelunder §209.4(g) of the Act.

Oh a stipulated record, the ALJ held that PBA violated §209-a.2(b) of the Act by'.'
submiiting the following dem_ands to interest arbitretion because they are not direetly |
related to compensati‘on. as required by §209 4(g) of the Act: PBA proposal #2, sick
Ieave proposal #4 compensatory time to the extent it deals with the conversion of
accumulated Ieave PBA proposal #7, holidays, PBA proposal #8, vacation; and PBA
proposal #9, personat Ieave In addltlon the ALJ found that the Jomt Employer wo[ated
the Act by submlttlng its proposal #9, Ieave wﬂhout pay 1o interest arbitration becaqse it
is also not directly retated to.c'ompensation'.- The. ALJ determined that ﬁBA did not

violate the Act when it submitted PBA proposal #1, flex time to interest arbitration and

. the Joint Employer did not violate the Act when it submitted its proposal #8, excused

s

absences to interest arbitration. J
| N EXCEPTIONS

In its exceptions, PBA contends that the ALJ erred in fhding ite sick 'Ieave :
compensatory time, holtdays vacation and personal leave proposals are nonarbltrable.
In addition, PBA excepts to the ALJ's fi ndlng that the County's excused absence
preposal is arbitrable. The Joint Employer-supports the ALJ’s conclusion that PBA’s

sick leave, compensatory time, holidays, vacation and personal leave proposals are-

43 PERB 14511 (2010).
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nonarbitrable. The Joint Employer, however, éxcepts to the ALJ’s finding that PBA’s .
flex time demand is arbitrable and to her determination that the Joint Employer’s leave
without pay proposal is nonarbitrable. o
Based upon our review of thé record and our Consideratjon of the paﬁies'
arguments, we reverse, in part, and affirm, in part, the d__ecisipn of the ALJ.
| FACTS
PBA an_d the Joint Employer are pérties toa co_ll_ectiQe ba_rgain.i'ng agreement,-

which expired on December 31, 2006. After the 'parties failed to reach agreement on -

" terms for a successor agreement, PBA filed a petition for compulsory interest

arbitration. The Joint Employer filed a response to the petition and an improper practice

a p-harge, Case No. U-28693, which alleges that PBA'vidIated §209-a.2(b) of the Act by

submitting to interest arbitration various proposals including proposals conceming flex
time, sick leave, compensaibry time, holidays, vacation, and personal leave. Shortly

thereafter, PBA filed an improper practice charge, Case No. U-28738, which all_egeé

that‘th_e Joint Employer violated §209-a.1(d) of the Act when it s\l.ibmitted' to interest
arbitration certain demands including the proposéts régarding excused absence and

' _'leave without pay. The charges were _t:onsolidated by the ALJ and determined based

upon é stiﬁulated record in lieu of a hearing.
| The specific t‘erms‘ of the at-issue propdsals befo.re us are 'set forth in the
appendix to this decision. -
.DIS'CUSSION
.We begin with PBA’s exceptions to the'ALJ’s'ﬁnding. that PBA’s proposals on

sick leave, compensatory time, holidays, vacation and personal leave are nenarbitrable -
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~ pursuant to §209.4(g) of the Act.

i)

- Section 209.4(g) of the Act states, in relevant part:

With regard to any organized unit of deputy sheriffs...the
provisions of this section shall only apply to the terms of
-collective bargaining agreemenis directly relating to _
compensation, including, but not limited to, salary, stipends,
location pay, insurance, medical and hospitalization benefits;

_and shall not apply to non-compensatory issues including,

~ but not limited to, job security, disciplinary procedures and
actions, deployment or scheduling, or issues relating to
eligibility for overtime compensation which shall be governed
by other prowsmns proscribed? [sic] by law.

In-New York State Police !nvest:gators Association (herémafter State Pohce)
the Board mterpreted the subject matter exclusions to interest arbitration for impasses
involving members of the State Police set forth i_n.former §209.4(e) of thg Act. IThe '
interpretatioh of former §209.4(e) of the Act .in State Police is relevant in c.letermini'n'gl ‘

J . the exdeptions and cross-exceptions in.tﬁe present cases be&ause the arbitrable and
non.arbit.rable suqucfs in that former provision are identical tgi those set forth in

§209.4(g) of the Act.*

2 Should be prescnbed" ' S T

* New York State Police lnvest:gators Assn 30 PERB 1]301 3(1 997) confirmed sub
nom., New York State Police Investigators Assn v New York State Pub Empl Rel Bd, 30
PERB 17011 (Supreme Court Albany County 1997).

4 Putnam County Sheriff's Dept PBA, inc., 38 PERB 1]3013 (2005); Ulster County
Deputy Sheriff's PBA, Inc., 38 PERB {13033 (2005). In 2001 and 2002, the Legislature
amended §209.4(e) of the Act to modify the subject matter exclusions for impasses
involving members of the State Police. L 2001, ¢ 587, L 2002, ¢ 232. See, Town of
Wallkill, 42 PERB 113017 (2009), pet dismissed, 43 PERB J[7005 (Supreme.Court
Albany County 2010). Section 209.4(e) of the Act currently excludes from interest
arbitration “issues relating to disciplinary procedures and investigations or eligibility and
assignment to details and posmons which shall be governed by other prowsmns !

', . prescribed by law.”
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As part of the Board's analysis in State Police, it examined the Legisiature’s use
of the term “compensation” in other proyieions.of the Act, including §209.5(d)(ii),
regarding interest arbitration for certain transit workers, which states:

the overall compensation paid to the employees involved in
the impasse proceeding, including direct wage
compensation, overtime and premium pay, vacations,
holidays and other excused time, insurance, pensions,
medical and hospitalization benefits, food and apparel

* furnished, and all other benefits received;

Ininterpreting and applying the statutory phrase “directly relating to-compensation” in
former §209.4(e), the Board emphasized the importance of the non-exclusive examples
of arbitrable subjects “directly reiating to compensation” listed by the Legislature:
“salary, stipends, location pay, insurance, medical and hospitalization benefits.” In
addition, based upon the Legislature’s use of the Iimit'ing term “directly”, the Board "
concluded that the 'phrase “directly relating to compensation” is one whieh makes a
proposai arbitrable accordlng to the degree of the relationship between the proposal
and compensatlon Furthermore, the Board set forth the follow:ng test for arbltrablllty: .
The degree of a demand’s relatlonshlp to compensatlon is
 measured by the characteristic of the demand. If the sole,

- predominant or primary characteristic of the demand is
compensation, then it is arbitrable because the demand to
that extent directly relates to compensation. A demand has

: compensation as its sole, predominant or primary
characteristic only when it seeks to effect some change in -
amount or level of compensation by either payment from the .

State to or on behalf of an employee or the modification of
an employee’s financial obligation arising from the - -

* Supra, note 3, 30 PERB 13013 at 3028. See also, County of Suffolk and Suffolk -
County Sheriff, 40 PERB 13022 (2007) where we found the use of the term ‘directly’ in .
§209.4(g) of the Act demonstrated a legislative intent to narrow the range of arbitrable
proposals involving deputy sheriffs to those proposals where the sole, predominant or
primary characteristic seeks a modification in the amount or level of compensation.
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employment relationship (e.g., a change in an insurance co-
payment). [Emphasis in original]

‘Applying this test, the Board affirmed the ALJ’s conclusion that the employee
organization’s various demands for time-off from work without loss of pay were not

arbitrable because tney were not directly related to compensation.” In reaching that

‘conclusion, the Board found that the sole predominant characteristic of each leave

* proposal was hours of work noting that the demands sought only the maintenance of

the level of oompensation by disallowing a wage reduction based upon an employee’s
absenoe. |

In contrast, the Board reversed the ALJ’e findings with respect to the.proposals“
for dependent eduoation costs end funeral expenees' when a unit rnember dies in the

line of duty, concluding that those proposels were etbitrable because they were

| indistinguishable from the fconditional insurance, medical and hospitalization-beneﬁts

listed as arbltrable in the statute

On appeal Supreme Court, Albany County adopted the Board's test for

arbitrability and confirmed the conclusion that the leave proposals seeklng tlme—off

without a loss of pay were nonarbttrable and that the proposals for dependent educatlon
costs and funeral expenses were arbltrable In the portion of the Court's dec.!S|on
oonﬁrmlng the nonarbitrability of the leave proposals, the Court stated that “these

demands may eventually confer an economic benefit upon the employee; however,

® Supra note 3, 30 PERB 113013 at 3028.

" The at-issue leave proposals related only to the amount of holiday, meal period, sick
leave, vacation and bereavement leave entitlement. Supra, note 3, 30 PERB {]3013 at
3032- 3033
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simply because they represent potential ce'mpensation does not mean that they are -
arbitrable because they do not directly relate to compensation.™ [Emph'asis in original.]
In Putnam County Sherfa‘i"s Department Police Benevolent Association®

(hereinafter, County of Putnam), the Board held that p'ropo'sals fo increase the sick

. leave buyout provision of the parties’ agreement and to create a monetary sick leave

incentive program were nonarbitrable under §209.4(g) of the Act because they related
only te future “potential” c'ompensatiqn and, therefore, the sole or predominant} '

characteristic of the proposals was not compensation. In reaching this ,cenclusion, t_he

‘Board reiterated the Stafe Police arbitrability test and then cited to the Court's dicta in

State _Po!r'be indicat'ing that the potentiality of future compensation resuiting from a

proposal does not necessarily render it directly related to compehsation. At the same

time, the Board ruled in County of Putnam that propOseIs seeking retroactive payment |

of “wages, economic and other benefits” and hee_lth insurance benefits for cu'rrent

employees upon retirement were arbitrable under §209:4(g) of the Act.™

_ Ih_ Sullivan County Patro_!men’s Benevolent Association "' (hereinafter, County of

'_ Sullivan), the Board found that va'rious demands were nonarbitrable under §209.4(g) of

the Act. In that case, the Board concluded that a proposal seeking the conversion of .

8 New York Stafe Police Investigators Assn v New York State Pub Emp! Rel Bd, supra
note 3, 30 PERB 17011, at 7020 .

® Supra, note 4.

~ °\n County of Putnam, supra, note 4, the Board also held that a demand regarding a

procedure for the resolution of overtime disputes and clarification of the employees
covered by a prior stlpulatlon between the parties were nonarbitrable.

139 PERB {3034 (2006).
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overtime com-pensation to compensatory time anc_l a method of payment for
ac;cumulated compensatory time related to potential compensation and therefore is not
directly related to compensation under County of Putnam. The Board also held in
County of Suﬂiyan that a proposal reéarding the accumulation of and payment for
holiday leave was not nbnarbitrab[e under State Police becatise it was predominantly a
demand for paid time off from work. Finally, the Board found in County of Sullivan that
E proposals _to increase the rate of accumulation of vacation and sick leave and to pefmit
the conversion of such uriused-leave to cash or be banked in a health insurance .
. retirement accouﬁt were predominantly prop’oéals with respect fo the accrual bf leave
time under County of Putnam. “ | |
PBA cbncedes in its exception's that'the arbitrability test originally articulated |n

State Police is a'pplicable to determining whether its'proposal,s in.'the présent case are
arbitrable under §209.4(g) of the Act. PEA con_ténds, however, that the arbitrability of its
| proposals é'hould not be ahalyzed based upon County. of-Putnam and County of Sullivan
because those decisions misconstrued and misapplied the State Police arbitrabilitj{ test, |
: and the dec\isions are incqnsistent witﬁ th(_a purposes and policies-of §209.4(g) of the

Act PBA argues, therefore, that Couni;y of Pufnam and County of Sullivan should be
~ reversed. PBA also urges partial reveréal- of State Police on the grohnds that the finding |
~of nonarbitrabiilty of the leave provisions in that: case constituted a misap.pli'cation of the
arbitrability test. | | |

In responsé to PBA's exceptioné,- the Joint Employer contends that the

.arbitrability'of PBA’s prop_osals should be examined based- upon the decisions in Cc';w_'?ty.

- of Pu_tnam and County of Sullivan, and that there is no reason for PERB to reverse
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those decisions.

ltis well—s’ettléd that the doctrine of stare delcfsis is appﬁcable to administrative
agencies, as well as the courts.” The purpose of stare 8ecfsi$ is “to promofe efficiency
and provide guidance and cénsistenc:y in future cases by recognizing that legal
questiohs,' once settled, should not be reexaminéd every time they are presented.””
We recogniz_e; further, ihat the doctrine of stare decisis i§ par’ticdlarly important for
public sector labor r’elafions beﬁause predictability and consistency are essen'ti_lal for
assuring harmonious labor-management relations. At the same time, Iike the courts,
PERB may correct erroneous interpreta'tions- of law by féversing prior pfecedeﬁt when'

to do so would effectuate the policies of the Act.™

Following a careful review of the Act and our precedent, we reaffirm that the
appropriate teSt_foi' determining- whether a particular demand is érbitrablé under' B
: §209-.4(g) of the Act is the one originally annunciated in .State_ Pb!ice. Under that test, |
each proposal must be examined separately fo discern wheth.er its sole, predominant of '
primary characteristic is a- modification in the amouﬁt or level of comb'ensation.

Consistent with State Police, in applying that test, we will compare a proposal with the

subjects specifically identified by the Legislature as being arbitrable: “salary, stipends,

2 Charles A. Field Delivery Service, Inc. v Roberts, 66 NY2d 516 (1985).
" People v Bing, 76 NY2d 331, 338 (1990).

4 County of Orange, 14 PERB Y[3060 (1981); Manhasset Union Free Sch Dist, 41
PERB {3005 (2008), confirmed and mod, in part, 61 AD3d 1231, 42 PERB 17004 (3d
Dept 2009), on remittitur, 42 PERB 113016 (2009); Cily of Cohoes, 31 PERB 13020
(1998), confirmed sub nom., Uniformed Firefighters of Cohoes, Local 2562 v Cuevas,
32 PERB 17026 (Supreme Court Albany County 1999), affd, 276 AD2d 184, 33 PERB
17019 (3d Dept 2000) iv denied, 96 NY2d 711 (2001).



Case Nos. U-28693 & U-28738 - o -10-

location pay, insurance, hedical and hospitalization benefits.” In addition, we w;ill
compare fhe proposal with those subjects declared 'by the Legi.slature to be
nonarbitrable: “job security,ldisciplinary procedures and actions, deployment or
'scheduling, or issues relating to eligibility for civertiﬁ'le compensatibn.” '

Contrary to PBA’s argl.iment, the State Police decision correctly applied the
a{bitrability test by boncluding that proposals limited to seeking an increase in fhe
amount of accumulated leave witho_ut a wage reduction are nbt directly related to

compensation. We, howevef, agree with PBA that the Board in County of Putnam

“misapplied the State Police test for arbitrability when it concluded that the two prbposals

that were limited to seeking supplemental com'pensa’gio.n for the nonuse of sick leave

- were nonarbitfable under §209.4(g) of the Act because they related onlly to future

“bofenﬁal” 'compensétion. In reaching its decision in County of Pu_tnam, the Board

overlooked the substantive differences between those proposals, which expltcrtly sought |

_ rnonetary compensation, and the proposals in State Police that sought only an increase

in Ieave accumulatlon that would result in additional time off wrthout a cumulatwe

change in employee compénsation. Furthermore, the County of Putnam decision

- misconstrued the mearii'ng and significance of the dicta in the court’s decision in State

Police regarding “potential cornpensation.” That dicta related only 1o the leave

accumulation proposals that did not seek an increase in the level of compensation.

‘Although the dependent education costs and funeral proposals in State Police offered

only the “potential” for economic benefits, the court confirmed the Board’s decision that

' both proposals were arbitrable.

- Indeed, by definition, all compensatory provisions of an agreement or an interest‘_
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arbitration award provide for only “potential” oompensétion in.cludi‘ng subjects é_uch as

- salary, stipen.ds and location pay, which are afbitra-ble under §209.4(g) of the Act.
. There.is .-nothing in §209.4(g) of the Act or the State Police test that requires a proposal

. to be directly related to actualized — as opposed to potential — compensation in order to
be arbit_.rable. At the same time, a proplo.sal primarily focused upon hours of work is
nonarbitrable even though if may be indirecily related to compensation,

We note_ that on the same day that County of Putnam was decided, the Board -

issuéd Ulster Cbunty Deputy Sheriff's Police Benevofént Association, Inc.,” (Couﬁfy of
U!sferﬁ in which it held that é proposal fﬁr unlimited's.ick leave accumulation was
nonharbitrable undér §209.4(g).| of the Act because the proposal sought to maintain unit |
" member's level of compehs;ation when a-l:-)senlt from wb'rk; In reachin'g that particular -

legal conclusion, the Board .reliéd up'oﬁ State Police but not _Cdunﬁ/ of Putnam."® |
.‘ Based upon the foregoing, we reVerse County of Putnam to the eﬂent it held that
a proposal Iimitgd to'seeking a change in the aggregate amount or level of |
compensation received by unit membérs resuiting from fhe nonuse of sick leave is
nonarbitrable under '§209.4(g) of the Act beéause if représénts “‘.potehtia!”
compensati.or-i. The primary pharacteri_stic of éuch a den"navnd is the mohet_izaﬁon of sick
leave, a cdmpenéatory benefit not brdinarily available to public empioyeles.” Similarly, |
we reverse the Board;s decision in C‘ounty of S_uﬂfvaﬁ to the extent it reliedl upén County

of Putnam to conclude that a proposal seeking to permit the conversion of overtime

1% 38 PERB {3033 (2005).
'® Supra, note 16,.38 PERB 113033, at 3115-3116.

" See, GML §92.
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. compensation into compensatory Ieeve and to permit the subsequent relmonetization of
that leave back inte cash or to be applied f_o heaith insurance is nonarbitrable because it
relates only to “potential” compensation. We conclude that both aspects of ;(hat type of
demand, whether proposed by an employer or employee organization, directly relate to
. the amount of overtime cohpehsation for unit members. '
Partial reversal of County of Putnam and County of Sullivan is necessary to
'corr‘ect the. Boerd‘s prior transformation of the judicial dicta in State Police about the |
* potentiality of compensation into an administrative mantra to supeort the nonarbitrabili.ty. -
of proposals diree'tly related to compensation in contravention' of the clear pub‘Iic policy
dictates of §209.4(g) of the Act.
However we reaffirm the Board’s holding in County of Sullivan that a unltary
_ demand that includes leave accumulatlon and compensation to unit members for
unused leave does not-satisfy the arbitrability test under State Police. A demand that |
includes an mseparable component calling for an increase in leave accumulation cannot
be characterlzed as being solely, predomlnantly or prlmarlly related to mcreasmg the

level or amount of compensatlon under State Pohc__e.

'® The practical impact of the distinction drawn by the Legislature in §209.4(g) of the Act
between arbitrable and nonarbitrable subjects might lead parties to choose to segregate
arbitrable subjects from the nonarbitrable in their initial proposals or to sever them

during the course of negotiations. While such an approach is not obligatory under
§209.4(g) of the Act, it can help avoid unhecessary delays in the issuance of interest

- arbitration awards and fact-finding reports following an impasse. In contrast, the tactic of
bundling together arbitrable and nonarbitable subjects into a single unitary demand, like
a unitary demand that includes mandatory and nonmandatory subjects, assumes the
high risk that the proposal will be treated as nonarbitrable. See, Town of Haverstraw, 11 -
PERB 1[3109 (1978)subsequent history omitted); Pear! River Union Free Sch Dist, 11
PERB 3085 (1978), Highland Falls PBA, Inc., 42 PERB 1[3020 (2009)(applying the
unitary demand doctnne to mandatory and nonmandatory subjects).
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In the present case, we conclude that PBA proposal #2, sick leave, PBA proposal

_ #7, holidays, PBA proposal #8, vacatic_)'n and PBA proposal #9, personal leave are

arbitrable pursuant to §209.4(g) of the Act because each seeks a form of deferred
compensation for unused accumulated leave that is ordinarily forfeited at the time of -

separation from service.'® Therefore, the proposals to permit the conversion of unused

leave time to cash or to be applled to health insurance costs are directly related to

modifying the amount or Ieve] of compensatlon a unit employee would be entltled to at
the time of separation or retirement.
We reach different conclusions regarding PBA proposal #4, compensatory time.

This demand contains two distinct components: 1) a proposed increase in the amount of

_compensatory leave time that can be accumulated from year to year; and 2) the

proposed conversion of unused leave time to cash or to be applied to health insurance

costs. The ALJ ruled that these 'components are severable and that the first component

" is arbitrable but the latter is not under §209.4(g) of the Act.

SInits excepﬂons PBA asserts that the ALJ erred in concludlng that the second

part of the proposal IS nonarbltrable and the Joint Employer has fi Ied a cross—exceptlon

to the ALJ’s conclusion that the ft_rst part is subject to mterest arbitration.*® Based upon |

the holding in State Police, we grant the Joint Employer's cross-exception and reverse

1® See generally, Garrigan v Incorporated Vill of Malverne, 12 AD3d 400, (2d Dept
2004); Rubinstein v Simpson,109 AD2d 885 (2d 1985). .

0 Neither party filed an exception to the ALJ’s conclusion that the two components were
severable. Therefore, that issue is waived under §213.2(b)(4) of the Rules of Procedure -
(Rules). See, Town of Orangetown, 40 PERB 13008 (2007), confirmed, Town of
Orangetown v New York State Pub Empl Rel Bd, 40 PERB {[7008 (Supreme Court
Albany County 2007). _
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the ALJ with respect to the arbitrability 6f the first component, Which is limited to the
accumulation of leave. In addition, we grant PBA's exception with respect to the Iatter.
component because it seeks deferred cdmpensation for unused -.;:lrlzcumulated leave
6rdinarily forfeited at the time of separation. | | |

- We recognize that our ruling with respect to the arbitrébility of the two pérts of the
proposal makes them subject'to separate final negofiation impassé resolution |
procedures. This is an'unavoidabie consequence of the Legislature’s pUinc ﬁoticy

choice reflected in §209.4(g) of the Act to have impasses directly related to -

t_;ompehsation resolved through compulsory interest arbitration while leaving other '

_ . negotiability impasses subject to the Act's preexisting track, which includes fact-

finding.?’

PBA asserts in its exceptions that the ALJ erred in COncILuding that Joint

| Employer proposal #8, exc'used absence, is subject to interest arbitration. We agree. .

with PBA, in part; The proposal would delete Article Ten of the parties’ agreement,

which contains three sevefabié paraéra-phs. The primary or predominant characteristic

~of the first paragfaph,of Article Ten is scheduling, a honarbitfable subject under

§209.4(g) of the Act.. The second and third paragr'aphs of Article Ten, however, are

direétly related to compensation of unit members dhring the suspension of Co'L'mty'

| 6perations. We, therefore, conclude that Joint Employer proposal #38 is arbitra'ble only

to the extent it seeks to delete the two paragraphs in Article Ten that are directly related - |

" to compensation.

We next turn to the Joint Employer’s cross-exception challenging the ALJ's

21 See, State of New York, 43 PERB 1]3046 (2010).
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finding that PBA proposal #1, flex time is arbitrable. This proposal éeeks to délete
Article FiQe of the parties’ agreement, which includes provisions related to flex time, -
pass days and overtime. Pursuant to §209.4(g) of the Act, the amount of overtime

| compensation to be paid to eligible unit membefs is arbitrable,22 while scheduling and
deplc;yment are explicitly excluded from arbitration. Because the subject of this un.itary

. proposal includes ﬂéx time and.schedl..lling, it is nonarbitrable even though it may touch_ :
upon overtime. We, theréfore, reverse the ALJ accordingly.

.- Finally, we deny the Joint Employer’s exception'to the ALJ’s. conclusion that Joint
Ehployer proposal #9, leave without pa;} is nonarbitrable. This. proposal, whilch would
require. that an employee’s unpaid leave of absence run simultan'e_'ously witHieaVe
under the Fémil_y and Medical Léave Act® (FMLA), is nonarbitrable because its
predonﬁinant chafacteristi_c is utilization of unpaid Ieave by unit empldyees.

. Baséd Llpon_ th.e fo_regoing, we reverse the ALJ's decision to the extent that she
- concluded that PBA vi_olated §209-a.'_2(b) of the Act Whén it submitted PBA pro.posal' #2,
sick leave, a p_ortion of PBA propoéal #4, compensafbry time, PBA proposal #7, '.
-holidays, PBA proposal #8? vacation, PBA proposal #9, personal leave, and dirécted- j
: ._ PBA to withdraw those proposals. We also grant PBA;s exception with respect tb Joint
‘Employer proposal_ #8, excused absence, in part, ahd conclude that the Joint Ehployer
violated §209-é.1(d)!of the Act tq‘ the extent it seéks to deiete parég réph one of Article
Ten of the parties agreémeht and direct the Joint Employer to withdraw that portion of .

its p'roposal'#&' Finally, we grant the Joi_ht Employer's cross-exce;btion with respect to

22 New York State Police Investigators Assn, supra, riote 3.

2829 USC §2612.
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PBA proposal #1, flex time and PBA proposal #4, with respect to the accumulation of

leave, and conclude that PBA violated §209.a.2(b) of the Act by submitting those

'proposa]s to interest arbitration and hereby direct PBA to withdraw the proposals.

- DATED: August 19, 2011

Albany Now~ork - & W
/ Jerome Lefkowitz, Chajrpgrson

~" Sheila S. Cole, Member
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APPENDIX

"~ PBA Proposal 1 - Flex Time

The proposal seeks to delete Article Fivo — Hours of Work, §11. Flex Time

a.
. assign an employee up to 11 hours flex time in a 28-day work period

Subject to the conditions found'in this agreement, the Sheriff may

without overtime being incurred. Effective January 1, 2008, the -
number of flex hours shall become 8 hours in a 28-day work period.

Absent consent of an employee, flex time may not be scheduled or
assigned during an employee’s approved leave time and pass days
contlguous to vacation leave.

If an employee works more than four hours of flex time on their regular

" pass day or chart day, the employee will be rescheduled for a new

pass day within the 28-day work schedule selected by the employee
subject to supervisory approval. If the new pass day cannot be
scheduled within the current 28-day work schedule it will be scheduled
in the following 28-day schedule.

There will be no “make work” when an employee is scheduled to work
flex time. ' : -

The entitlement to overtime for working' more than 171 hours in a 28-

-day work schedule period is calculated based on each 28-day work -

schedule period standing alone. If an employee is not scheduled to.
work all of his/her flex time in a 28-day schedule cycle, the

- unscheduled time is not carrled over to the followmg 28-day. schedule

cycle.

PBA -'Proposal 2 — Sick Leéve

Effective January 1, 2007, at employee’s option upon separation or
retirement, paid [sic) for all unused sick leave accumulation at the rate of
pay in effect at the time, or can designate all or any portion to pay for
 health insurance, dental and optical cost, if any, not paid by the Employer,
until all of the dollar amount is applied, for individual and/or eligible .
dependent coverage : _ :

PBA Proposal 4 Compensatory Time

Increase ex1stmg amount of hours to be oamed over from year to year as
) : follows
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(+ 80 Hours) (N/C)
1/1/07 ' 1/1/08
120 Hours 120 Hours

Effective January 1, 2007, at the employee’s option upon separation or
retirement, paid [sic] for all unused accumulated compensatory time, at
the rate of pay in effect at that time, or can designate all or any portion to.
pay for health insurance, dental and optical cost, if any, not paid by the
Employer, until all of the dollar amount is applied, for individual and/or .
eligible dependent coverage. -

' PBA Proposal 7 — Holidays

Effective January 1, 2007, at employee s option upon separation or
‘retirement, paid [sic] for all unused Holiday accumulation at the rate of pay
in effect at that time, or can designate all or any portion to pay for health
insurance, dental and optical cost, if any, not paid by the Employer, until
“all of the dollar amount is applied, for mdwldual and/or ellglble dependent
coverage.

PBA Proposal 8 — Vacation
Effective July 1, 2007, at employee’s option upon separation or retirement,
paid [sic] for all unused Vacation accumulation up to forty-five (45) days,
at the rate of pay in effect at that time, or can designate all or any portion
to pay for heaith insurance, dental and optical cost, if any, not paid by the

 Employer, until all.of the dollar amount is applled for individual and/or
eligible dependent coverage.

PBA Proposal 9 — Personal Leave -

Effective January 1, 2007, at employee s option and upon an employee s
- retirement, he/she shall be paid for all unused-Personal Leave -
accumulation at the rate of pay in effect at that time, or can designate all -
or any portion to pay for health insurance, dental and optical cost, if any,
" not paid by the Employer, until all of the dollar amount is applied, for
individual and/or eligible dependent coverage.

Joint Employer Proposal 8- Excused Absence
The proposal seeks to delete Article Ten of the partles agreement which states:
1. In the event that the County Executwe or his designated
. representative(s) shall declare County operations suspended,

employees who are scheduled to work need not report for work unless
they have been designated essential. Employees who are at work at
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- the time of such declaration shall leave work unless they have been
declared essential.

2. An employee who reports for work, as scheduled, and does work prior
to said County Executive’s declaration, shall receive compensatory
time equal to such actual hours worked on a “one for one” basis.

3. Employees shall continue to be paid for the duration of the declared
suspension of County operations without charge to paid leave
‘accruals; except that employees on paid leave or otherwise absent at
the time of said declaration shall continue on paid leave, and their paid
leave accruals shall continue to be charged for the duration of such
authorized leave or other absence.

- Joint Employer Propeeal 9- Leave Without Pay

The proposal seeks to-amend Article 11(1) of the partles agreement by addtng
 the following sentence .

Where eligible, leaves of absence will run_'simultane.ouslyl'with FMLA leave:

Cod
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Thié case comes to the Board on e){ceptzons ﬁled by the Cherﬁung Count{;
Sheriff's Association, Inc. (Aésociafion) ahci 6ross-exceptio‘ns by the County of
| QhemUng and the Chemung C.ounty Sheriff (Joint Employer) to a decision of an
| Administrative Law Judge (ALJ) finding that the Association vi_olated §’20§Qa.2(b) of the
- Public Empldyeeé’_ Fair Empléyment Act (Act) when it sough't interest arbitration of .a -' .
nonarbitrable proposal under §209 4(9) Iof the Act” | _

On a stipulated record the ALJ concluded that the Assomatlon Vlolated §209-
" a.2(b) of the Act by submlttlng to interest arbitration a demand for a General Mumoapal '
‘Law (GML) §207-c hearing procedure and ordered the Assomatlon to withdraw that

demand.

1 44 PERB 14564 (2011).
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EXCEPTIONS

The Assoqiation excepts to .th_e ALJ's conclusion that the Joint Employer’s
improper prac:tice‘charge, am'ended charge, and second amended charge are timely
under our Rules of Procedures (Rules) and precedent.' In addition, the Aséociation
asserts that its GML §207—é hearing_proc:edure proposal is a mandatory subject under
the Act and is arbitrable uhc_ler §209.4(g) of the Act becausé it is direbtly related to

compensation. The Joint Employer generally supports the ALJ’s decision, but contends

that the hearing procedure proposal is both nonmandatory and nonarbitratable.

The Joint Employer has filed a cross-exception asserting that the ALJ
misconstrued its second amended charge and erred in failing to conclude that the
Association’s entire GML §207-c proposal constitutes a prohibited sUbjeét of arbitration

under §209.4(g) of the Act. In response to thé cross-exception, the Association asseris _

inter alia that the Joint Employer waived its right to challenge the arbitrability of the '

entire GML §207-¢ proposal.

Following our careful review of the record, the exceptlons and cross- exc:eptlons

we reverse the decision of the ALJ. _ - ' '

. EACTS AND PROCEDURAL BACKGROUND |

| Following an |mpasse in negotiations Ilrnlted to the Association’s comprehenswe |

GIVIL §207-¢c proposai the Assomatlon filed a petltlon for compulsory mterest arbltratlon

on February 23, 2009. The Association’s GML §207-c proposal included muttiple
separate paragraphs with respect to distinct subjects including the application
procedures for benefits, the Joint Employer's right in determining initial eligibility,

directihg medical examinations and tréatment, assigning Iight' duty assignments, and
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terminating benefits. Section 11 of the GML §207-c proposal is entitled “Hearing '.
Procedures,” and states:

Hearing requests under the provision of this procedure shall
be conducted by a neutral Hearing Officer, from a list of four
Hearing Officers mutually agreed upon by the parties. The
names of the Hearing Officers will be placed on a list
numbered 1-4. When a hearing is requested, the Employer -
will request the first Hearing Officer on the list. Each name
will be moved to the bottom of the list after each hearing.
The fees and expenses of the Hearing Officer shall be borne
equally by the parties. The Claimant/Recipient may be
represented by a designated representative and may -
subpoena witnesses. Each party shall be responsible for all
fees and expenses incurred in their representation. Either
‘party or the Hearing Officer may cause a transcript to be
made. The Claimant/Recipient and the Employer agree io
share equally the costs of the transcript. After the hearing,
the Hearing Officer shall render a determination which shall

~ be final and binding upon all parties.

Any such decision of the Hearlng Officer shall be reviewable
" only pursuant to the provisions of Article 78 of the Civil
"~ Practice Law and Rules . :
On March 10, 2009, the Joint Employer filed a charge alleging that the

Association engaged in an improper practice by submlttmg-a_nonmandatory subject, the

hearing procedure contained in §11 of the GML §207-c proposal, fo interest'arbitration.

The following day, the Joint Employer filed its response to the Association’s petition for
compulsory interest arbitration under §205.5 of the Rules. Following an examination of

- the charge’s allegations, the Director of Public Employment Pfacticés and-

Repreéentation'(Director) notified the Joint Employer that its pleading was deficient. The
Jdiht Employer responded to the deficiency notice on March 26, 2009 by filing an
amended charge adding the detail that it received the Association’s_petitioh on or about

February 25, 2009. The Director aSsigried the case to an ALJ, the As_sociation'filed its
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énswer, which included e timeliness defense, and a pre-hearing conference was held.
" Thereafter, the Joint Employer sought leave to file a second amendment to

- allege “that the 207 proceddre is a prohibited subject for interest arbitration,” which was
opposed by the Association on the basis that the proposed amendment would allege a
new and different elelim.2 In granting the Joint Employer’s application, the ALJ stated:

Specifically, the charge as originally filed alleged that the -

procedure is non-mandatory. The proposed second

amendment seeks to add that the procedure is also a

prohibited subject. The request to amend is granted

because the proposed amendment simply adds a second

legal argument as to why the §207-c Erocedure is not a

proper subject for interest arbitration. :

The Jomt Employer f|Ied its second amended charge on Aprll 17, 2009, which

~ added the followmg new allegation:

In addition, the 207 proc_:'edure is a prohib.ited subject for

_interest arbitration as Civil Service Law §209(4)(c)(vii)(g)

clearly requires that only matters directly related to

compensation are appropriate subjects for lnterest

arb|trat|on
The Associatio_n then filed an amended answer respondihg to the new ellegation', again
assel‘ting_ a timeliness defense.

DISCUSSION

The Original Charge and First Amended Cherg_e'

We reject the Association’s argument that the Joint Employer S orlglnal and fi rst
amended charge are untimely under §205 8(b) of the Rules because they were not filed

s_imultaneously with the Joint Employer’s response to the petition for interest

2 Joint Exhibits 9 and 10.
3 Joint Exhibit 14.
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arbitration. The applicable timeframe for the filing of the charge is set forth. in §20_5;6(b)
of the Rules, which states that a charge “may not be filed affer the date of the filing of
the response” (emphasis added). In City of Eimira® (Elmira), we stated:

In relevant respect, §§205.5(a) and 205.6(b) of our.Rules

together require an improper practice charge raising a [sic]

- objection to the arbitrability of a demand to be filed at or

before the time the response to the petition for interest

arbitration is filed.® .
In Canton Police Assocfatione (Canton), we recently reaffirmed this. intefpretation and
rejected a party’é reliance upon an obvious misstatement regarding simulténeo'us filings
contained in a footnote in South Nyack/Grand View Joint Police Administration Board
(South Nyack).”

In the present case, based upon the explicitterms of the applicable Rule and out

decisions in Etmfra and Canton, we reject the ASsociation’é contention that the charge
and the first amended charge are untimely based upon the misstatement in South

Nyack.

Similarly, we reject the ASsopiatioh’s attacks upon the pro_ceésing and timeliness

4 25 PERB 13072 (1992).

. ® Suypra, note 4, 25 PERB 1]3072 at 3148

544 PERB 113019(2011) ; ' I
735 PERB 1]3007 (2002). The footnote in South Nyack stated

Notwithstanding the Assistant Directors [sic] determination,

- §205.6(c) of our Rules requires that a petition for declaratory
ruling may not be filed after the date of the filing of the
response to the petition for interest arbitration. The Police
Board's January 8, 2002 filing of the declaratory ruling
petition on PERB’s form was not, therefore, timely as it was
not filed simultaneously with its response to the PBA’s
petition. (emphasis added) 35 PERB {3007 at 3015, n. 3.
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of the first amended charge. During his initial review of a c_harge, pursuant to §2d4.2(a)
of the Rules, the Director is re.sponsible for Iconduc:ting éfaCial examination of the
pleading tQ determine whether the alleged facts state a violaﬁon of the Act as a matier
of law, and w_hethér the alleged violation occurred more than four months prior to the
filing of the charge. -Frequenﬂy, fﬁllowing the Direﬁtor’s initial review of a charge, a
charging party is sent a delﬁcienc‘:y notice that includes an opportunity for Ithe_charge to
be withdrawn or amende.d. . |

| In Manhattan and Bronx Surface Transit Operating Authority,® we described the

Director’s practice with respedt to deficient charges:

As a matter of practice, the Director sends a notice to a
charging party setting forth the reason(s) for the deficiency.
The nctice informs the charging party that it may either
amend the charge by a certain date, withdraw the charge or
stand by its initial pleading. In addition, the notice- warns the

" charging party that if it fails to respond to the notice the

~ charge will be deemed withdrawn and the matter will be
closed. Although the Director sends the respondent a copy
of the notice, along with a copy of the deficient charge, the
respondent is not obligated to respond until such time as the
charge is processed.

In response to a deficiency notice, a charging party has a
variety of options: it can voluntarily withdraw the charge;

- ignore the notice and have the charge be deemed withdrawn
by the Director; amend the charge with the aim of correcting
the deficiencies, and/or have the charge be subject to the
Director's summary dismissal.®

In the presént case, after conducting his facial examination of the allegations of

the original charg_é pursuant to §204.2(_a) of the Rules, the Direbtor notified the Joint

® 40 PERB 3023 (2007). |
- ° Supra, note 8, 40 PERB 13023 at 3095.
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-Employer that the pleading was deficient because it did nof allege when the
| Association’s‘petitien for compulsory interest arbitration was received, an alleged fact
necessary for the Director to determine whether the charge is-timely on its fa-ce. The
Director's notice granted the Joint Employer an opportunity to file an amendment to-
correct the deficiency by a certain date, which the Joint Employer did.
Contrary to the Association’s argument, the factual detall regarding when the
| Joint Employer received thelpetition_-for interest arbitration was not a fundamental defect-
requiring dismissal. Fudherrl'lore, the. Director’s act of permitting the Joint Employer to ;
ﬁle an amendment with that detail was .well within h_is discretion under §§204.1(d) and .
| 2.04.2(a).- of tl'le Rules because it was neceseary in order for him to_conddct a facial |
review of the tlmeliness of the charge. |
In addition, we are hot' persuaded by the Association’s conlention, premised
upon dicta in United Federation ef_ Teacﬁers (Fearon);"® that the first amended charge
does h_ot relate back to the filing of fhe original charge for purposes of timelipess.
- Although the l‘actual allegations of a 'chafge may be superseded by an amended |
| _ pleading, t_he fimeliness of an amended ch/arge is examined based upon the filing date
ef the original charge so long as fhe claims relate .bac'k to the original charge.” In t.he
present case, the l‘irst amended charge merely alleged the detail requested by the
Directer withou.t_-a__d_ding a new or distinct claim. Therefore, we reject the Association’s

assertion that the first amended charge should have been dismissed as untimely.

1% 34 PERB {3031 (2001).

" See, State of New York (Dept of Transportation), 23 PERB 13005 (1990), confirmed
sub nom., State of New York (Dept of Transportation), 174 AD2d 905, 24 PERB {[7014
~ (3d Dept 1991); Oyster Bay-East Norwich Cent Sch Dist, 23 PERB {13031 (1990).



' Second Amended Charge

_ We reach a-different conclusion regarding the Association’s excepticn' asserting
that the second amended charge is untimely under §205.6(b) of th_e Rules. Under our
Rdles, the timeframe for filind of improper practice charges, including those objecting to

the arbitrability of a proposal, are strictly construed. '2

,The' 'originaI and firet amended charge raise a timely scope iseue as to whether t_he
hearing -prccedure contained in §'_l1 of the Association’s comprehensive GML §207?° _
proposal is a mandatory subject of negciiaticns under the Act. In contrast, the second
amended charge, filed well after the Jcin{ Empicyer filed its response to the petition for
arbitration, aseerts a new and distinct statutory claim under the Act: whether “the 207
p_rccedure” is not.directly related to compensation, and, therefore nonarbitrable under
§2Q9 4(g) of the Act |

Based upon our conclusron that the Joint Empioyer’s arbltrabllrty clalm does not
| re]ate back o its scope claim, we grant the Assomatlcn 3 exceptlcn reverse the ALJ,
_-and dlsmlss_ the second amended charge as unt|mely.

| Everl if we were to find the second amended charge timely, we would deny the
- Joint Employer’s ‘argument that the ALJ misConstrued" its second amended charge, |
which purportedly set forth a claim that the Associaticr_r‘s entire GML _§'2'07—Ic proposal is
nonarbltrable under §209.4(g) of the Act. | |

Ccntrary to the Joint Employer s argument, the supplemental pleading cannot

"2 Fulton Firefighters Assn, Local 3063, IAFF, AFL-CIO, 29 PERB 16501 (1996); Eimira.
PBA, 25 PERB 3072 (1992).

. 13 State of New York (Dept of Transportatfon) supra, note 11; Oyster Bay-East Norwich
- Cent Sch Dist, 23 PERB T[3031 (1990) supra, note 11; Crty ofBuffan 15 PERB 1[3027
(1982).



reasonably be construed as asserting a claim of nonarbitrability with respect to the
Association’s entire GML §207-c proposal. Read in the context of the all-egations of its
original charge and first amended charge, the Joint Employer’s supplemental pleading

sought to add a new nonarbitrability claim limited to the proposed hearing procedure in

| §11 of the Association’s GML §2'07_-c proposal. In fact, the second amended charge

repeats word for word the allegations from the earlier pleadings challenging the

negotiability of the proposed hearing procedure, and then adds an additional paragraph

~ claiming that the hearing procedure is nonarbitrable.

Finally, we deny the Joint Employer's claim that it may challenge the arbitrability

~of the Association’s entire GML §207-c proposal whether or not it filed a timely charge.

- Under our Rules, a party objecting to the arbifr'ability_of a proposal is obligated to filea -

timely charge un_der §205.6(b) of the Rﬁles. By failing to file a timely charge,' the Joint

Employer has waived any right'to claim under §209-a.2(b) of the Act that the

Association’s GML §207-¢ proposal is nonarbitrable under §209.4(g) of the Act. . -
Aithough only proppsalé directly re;la"ced to corﬁpensation are subject to compulsory
interest arbitration under §209.4(g) of the Act, the Legislaiure did not place a similar
limitation regarding véluntary interest arbit_ration involving organized units of deputy
shériffs under §209.2 of the Act. Based upon the fact that the Joint E_'mploye'r has .
waived any objection tﬁ 'fhe arbitrability of tﬁe GML §20_7—c proposal under §209-a.2.(b)- _
of the Act, we do notl have to détermine whether the proposal, in whole or in part, is |
directly related to com_pensafion under §209.4(g) of {he Act.”

Negotiability of the GML §207-c Heariﬂg_Prcicedure

Although the ALJ did not reach the Joint Employer's claim that the hearing
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| prqcedure in §11 of the GML §207-¢ proposal is nonmandatory undér the Act, the )
Association ufges the Board to do so if we determine that the charge and the first
amendment are timely.* In response, the Joint Employer does not object to the
Association’s request and it has briefed the issue of negotiability, as well.'> In light of
our conclusion that the Initial 6harge and the first amended charge are timely, and the
fact that the negotlablhty issue has been fully briefed by the partles we have chosen to
determine the issue W|thout a remand to the ALJ. |
In its brief, the Joint Empioyer contends that the ﬁroposed GML §207-c hearing
procedure is nonmandatory under Poughkeeps:e Profess:onaf Firefighters’ Assocrat:on
Local 596, IAFF v New York State Public Empioyment Relat:ons Board'® (Poughkeeps.'e)
'_We dlsagree |
In City of Watertown v New York State Pubhc Employment Relations Board"”
‘(Watertown),' a divided Court of Appeals upheld our decision finding the following proposed
general arbitration clause concerning GML §207-c was mandatory Ll'nder the Act:-
| Article 14, Seétion 1'2-—Misc_ellaneohs Provision--—-the PBA is _
not seeking to divest any (purported statutory) right the City
may have under § 207(c) to initially determine whether the

- officer was either injured in the line of duty or taken sick as a-
result of the performance of duty, but rather, the PBA seeks

" Brief in Support of Exceptlons pp. 20-25.
5 Memorandum of Law in-Support of Answer, pp.1, 17-21.

'® 36 PERB /3014 (2003), annulled sub nom., Poughkeepsie Prof Firefighters' Assn, -
Local 596, IAFF v New York State Pub Empl Rel Bd, 36 PERB {7016 (Supreme Court
‘Albany County 2003), revd, 16 AD3d 797, 38 PERB {7005 (3d Dept 2005) affd, 6 NY3d

514, 39 PERB 17005 (2006).

7 30 PERB. 1[3072 (1997), confirmed, City of Water’town v New York State Pub Empl
Rel Bd, 31 PERB 17013 {(Supreme Court Albany County 1998), revd, 263 AD2d 797, 32
PERB 17016 (3d Dept 1999) revd, 95 NY2d 73, 33 PERB {7007 (2000).
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to negotiate the forum--—-and procedures associated
therewith---through which disputes related to such
determinations are processed, to wit: should the officer
disagree with the City's conclusion, the PBA proposes the
expeditious processing of all disputes related thereto to final
and binding arbitration pursuant to PERB's Voluntary
Disputes Resolution Procedure.

In 'Poughkeepsfe, however, a unanimous Court affirmed the confirmation of our
decision finding that a much more detailed GML §207-a arbitration procedure in that

case was. nonmandatory based upon our ihterpreta'tion that the proposal sought to give

~ an arbitrator the ultimate authority for determining-a statutory claim of entitlement to

GML §207-a -statu'tory benefits, rather than limiting the arbitrator's binding power to

reviewing the employer’s determination.

In the present case, we conclude that the proposed GML §207-c hear_ihg

‘procedure in §11 is mandatory under Waterfown.18 Unlike Poughkeepsie, the proposed

hearing procedure does not expressly or |mpI|01tIy call for a de novo review of the Jomt
Employer’ s determmatlon of a claim for statutory benefits subject to fimited jUdICIa|

review under CPLR Article 75. Instead, it proposes a hearing before a hearing officer

resulting in a binding decision with the ultimate authority for resolving the dispute resting

with the courts under CPLR Article 78."° In interpreting the proposal, we rely upon other

8 See also, City of Middletown, 42 PERB 113022 (2009) (subsequent history omitted)
- (finding a proposed GML §207-c arbitration procedure to be mandatory under both

Watertown and Poughkeepsie).

'° See generally, Ridge Road Fire Dist v Schiano, 16 NY3d 494, 44 PERB 17507 (2011)
(a divided Court of Appeals held that the particular provisions of a collective bargaining
agreement [agreement] mandated that a GML §207-a hearing officér under the
agreement defer to the employer's denial of statutory benefits to a firefighter if the
employer's determination was supported by substantial evidence and that the firefi ghter
bore the burden of demonstrating that the employer's denial determination was not -

supported by substantlal evidence.)
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provisions of the Association’s GML §207-c proposal that expressly recognize the Joint

Employer’s statutory rights and authbrity’ including the right to render an initial

determination.?®

Based upon the foregoing, we reverse the ALJ’s decision, and dismiss the Joint
Employer's charge. | ‘

IT 1S, THEREFORE, ORDERED that the charge is hereby dismiséed.

DATED: August 19, 2011

“Albany, New York (2 ﬁ M
. / Jerome Leﬂ;;fwﬁz %/ rperson

- Sheila S. Cole Member

20 Joint Exhibit 1, 944, 6, 7, 9 and 10.
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BOARD DECISION AND ORDER
These cases come to the Board on excéptions filed by the Tompkins County

Deputy Sheriff's Association, Inc.h (Association) and cross-exceptions by the County of

- Tompkins and the Tompkins County Sheriff (Joint Employer) toa d_ecision of an
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Adminisfrative Law Judge (ALJ).T In Case No. U-28437, the Joint Employer's amended
charge al-leges that the Association Qio_lated §209-a.2(b) of the Public Employ_e:es' Fair
Embloyment Act (Act) when it sought interest arbitration of certain proposals that are
nonarbitrable under §209.4(g) of the Act. In Caée No. U-28483, the Association’s
amended chargé alleges that the Joinf Employer violated §209-a.1(d) 6f the Act when it
~ sought interest arbitration ofa prohibited subject of negotiations.

On a stipulated reco'rd, the ALJ concluded in Case No. U-28437 that thé
Association violated §209-a.2(b) of the Act by submitting the following demands to
_interest arbitration because they are nonarbitrable under §209.4(g) of fhe Act:
Association proposal 2-Article 3, §12 (Road ﬁatrolj and §15 (Mandator‘y On-Call);
Association proposal 4-Article 8, §5 (Heélth Insurancé Buy-Out); Association proposal
5-Article’9 (Road Patfol Sched'ulé); Associaﬁon proposal B-Aﬁicle 16 (General Municipal
La\':v.lir §207-c: Procedure), Association proposal 9-Article 21 (Clbthing Allowanqe), 1st |
paragrap.h, 3rd and 4th sentences and 3rd paragraph, last se_ntenﬁe; and Ass'ociétion :
proposal 10-Article 28 (Reciprocal Rights). -

| In Case No. U-28483, f\owever, the ALJ dismissed the Association’s charge - |
éoncluding that Joint Employef propo'sall-‘ls (R.étroactivity) is not a prohibitéd subject of
négétiatipns and vﬁa's arbitrable under §209.4(g) of the Act bedausé it is dire"ctly related
to compensation under §209.4(g) of the Act. | |

EXCEPTIONS

The Association asserts in its exceptions that Joint Employer proposal-16

(Retroactivity) is a prohibited subject of negotiations, and therefore the ALJ erred in

1 44 PERB 94517 (2011).



- Case Nos. U-28437 & U-28483 a3
concluding that it is arbitrable under §209.4(g) of the Act. The Association also
contends that the ALJ erred in finding that certain of its proposals or portions of other
proposals are nonarbitrable. The Joint Employer supports the ALJ's conclusion to the -
extent-tﬁat he found the Association’s proposals or- portions thereof to be nonarbitrable.
Ih its c.roes—exceptions, however, the Joint Employer asserts that the ALJ erred in
ﬁnding that other aspects of the Association’s proposals are arbitrable.

Following a careful review of the record, the exceptions and cross- exceptlons we
affirm, in part, and reverse, in part, the ALJ's de015|on |

" EACTS

The collectively negotiated agreement béfween the Association and the Joint
Eh‘lployer-expired on Febrﬁary 28 20@4. in September 2006, aﬁ interest arbitration
aanel issued an opinion and award reso!ving an irﬁpasse for the period of Marc_hl 1,

- 2004 through February 28., 2006. | .

After negotia'tions'for a successor agreement failed, the Association filed a
petition for compulsory -interest ai"bitration._ The Joint Employer filed a response to the
petition and.an improper practice charge, C_ase No. U-28437; aI_Ieging that the

- Association violafed §209-a.2(b)_ of the Act by submitting va'rious' proposals to interest | \
_ arbifration that are not directly related to compensation.” In addition, the Association

filed an impreper practice charge, Case No. U-28483, which alleges that the Joint

Employer wolated §209-2.1(d) of the Act when it submltted certain of its demands to
interest arbitration. The charges were consohdated by the ALJ and determined based --

upon a stipulated record in lieu of a hearing.
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- DISCUSSION

The Association's Exceptions-

We begin with the Association's claim that Joint. Employer proposal-16
(Retroactivity) is a pronibited subject Iof negotiations and, therefore, nonarbitrable under
~ the Act because the proposal seeks to exclude alt unit employees not on the payroll at |

the time of contract ratification andlor the date of an interest arbitration. award from
receiving retroactive payments of wages and benefits.

A demand regardrng retroactivity ¢ of ‘wages and benefits is generally a mandatory
subject of negotlatlons under the Act? and arbitrable under §204 9(g) of the Act. 3.
'Nevertheless, the Association contends that the rationale in Baker v Board of
Educatfon, Hoosick Falls Central School Distn'cf“ (Heosr’ek Falls) supports its argument
that a demand for retroactive payments.to only current employees is a prohibited
subjeet of negetiatione under the Act. We disagree and, therefore, affirm the ALJS's
drsmlssal of the Assoclatlon 3 amended charge.® |

In Hoosick Falls, the Appellate Division, Third Department affi rmed a lower court
demsron denying motions to drsmlss a complaint for declaratory relief filed by a group Of. _ |

retired employees alleglng that an employee' organlzation breached its duty of fair

2 See, Uniformed Fire Frghters Assn Mount Vernon Loca! 107, IAFF, 11 PERB 1]3095
(1978)

® See, Putnam County Sheriff's Dept PBA, Inc., 38 PERB 1]3031 (2005).

-4 194 Misc2d 1186, 35 PERB 17501 (Rensselaer County Supreme Court 2002), affd, 3
AD3d 678, 37 PERB 17502 (3d Dept 2004).

% We note that the same argurnent has been rejected by other ALJs as well. See,
Village of Montgomery PBA, Inc, 43 PERB Y4603 (2010); Madison County Deputy
Sheriffs PBA, Inc., 44 PERB 14511 (2011) (exceptions pending).
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representation when it: 1) entered into an agreement with the employer excluding the

plaintiffs, but not current employees, from negotiated retroactive salary increases under .

a new cdlledtively negotiated agreement for the period that the plaintiffs had worked
during the térm of that neW'aQreement; and 2) refused to process grievances on behalf
of the plaintiffs with. réspect fo .their entitlement to retroactive salary increases. |

In affirming the lower court, the Appéllate Division concluded, inter alia, that the

employee organization had a duty to represent the plaintiffs because of the nexus between

their former employment and the issue of retroéct_ivity under the new égreement. In

addition, the Appellate Division ruled that the complaint stated a cause of action for a
breach of the duty o_f fair representation because it alleged that the_'employee organization
did not provide any representétion to the plai'ntiffs over the issue of retroactivity during the |

negotiations. Notably, the court distinguished the particular allegations of arbitrariness and-

bad faith made in the plaintiffs’ complaint with the Court of Appeals decision in Civil Service

Bar Association, Local 237, IBT v Cfty of New York® (Civil Service Bar Assocfatfon);

In Civil Service _BérAssociation, the Court of Appeals found that a bargaining agent. :
did not bréach its duty df fair representation when it made a good faith differentiation
between clasfses of employees in a negotiated settlemént -w'ith an Iemployer with respect to
beneﬁté. Under the negotiated settlement in that case, émplbyeeé whlo résigned prior to
ratification of the agreer’hent_were éxcluded from fe_ceivi_ng a negotiated lump sum payment
being made to current empioyees. In affirming the mer‘its-baséd dismissal. of the duty of fair

representation claim in Civil Service BarAséociation, the Court of Appeals stated:

- Where the union undertakes a good-faith balancing of the

° 64 NY2d 188, 18 PERB 7502 (1984).
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divergent interests of its membership and chooses to forego
benefits which may be gained for one class of employees in
exchange for benefits to other employees, such
accommodation does not, of necessity, violate the union’s
duty of fair representatlon

As the Assopiation concedes in its brief, the Board has also long held that an

agreement granting retroactive salary increases or other benefits to current employees,

" to the exclusion of former employees in the unit, does not constitute a violation of the

duty of fair representation so Iong as the employee organization acted in good faith.®
Cbntrary to the Association’s argument, the rationale in Hoosick Falls for
affirming the deniél of the motioné to dismiss in that plenary action does not constitute

an expression of a New York public bolicy that outweighs New York's sfrong and

~ sweeping policy supporting collective negotiations unde'r'-the Act® Indeed, Hoosick .
- Falls applied preexisting duty of fair representation standards when it concluded that the

particular factual allegations made in plaintiffs’ complaint stated a cause of action.’® In

making its procedural determination, the court was-obligated to g_r'ént all reasonable

" inferences to the factual allegations of bad faith and arbitrarine_és in the complaint

’ Supra, note 6, 64 NYQd at 197, 18 PERB {7502 at 7512. See also, Calkins v Assn of -
New York State Troopers, Inc., 21 Misc3d 1119(A), 2007 NYSlip Op 52569(U)) '

~ (Supreme Court Ontario County 2007), affd, 55 ADSd 1328, 41 PERB 1[7517 (4" Dept

2008), Iv denied, 11 NY3d 714 (2009).

® See, Plainview-Old Bethpage Cent Sch Dist and Local 23 7, fm‘? Brotherhood of
Teamsters, 7 PERB 93058 (1974); County of Erie and Erie County Sheriff and
Teamsters Local 264 (Penna) 27 PERB 1[3081 (1994); County of Dutchess and
Dutchess County Deputy Sheriffs’ PBA, Inc. (Heady), 31 PERB 13068 (1998)
(subsequent history omltted)

® See, Cohoes City Sch’ D!Sf 1 Cohoes Teachers Assn, 40 NY2d 774, 9 PERB 17529
(1976); Bd of Educ of City Sch Dist of City of New York v New York State Pub Empl Rel
Bd, 75 NY2d 860, 23 PERB 17013 (1990), Patrolmen’s Benevolent Assn of the City of
New York, Inc v New York State Pub Empl Rel Bd, 6 NY3d 563, 39 PERB {[7006 (20086).

0 Smith v Sipe, 67 NY2d 928 (1986).
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against the employee organization without regardlto whether the plaintiffs would be able
" to ultimately prove those allegations.”’ | |

In coh’trast. a court will not grant inferences to a complaint’s allegations when
determining the merits of a duty of fair repreSentation cause of action. For example, at
the summary judgment stage of litigation, a cuurt will dismiss a duty of féir representétion
cause of action if th\e Idefehdant employee organization presents sufficient undisputed |
facts demonstrating that it engaged in a good faith balance of the different unit members’
interests _aS‘. required undér Civil Service Bar Association."?

Therefore, Hoosick Falls does not _stand for the substantive proposition that an
employer or an employee organization is prohibited from propoéing the exclu-_sion' .of onhe
gfouu of empioyées from a negotiated retroactivelsalary increase or other beneﬁts.ﬁ' N.or'
does the décision'establish- a ber se prohibition against such a proposal being.‘cbnsidered
'by an interest arbitration panel pursuant fo §204 .4 of the Act or limit the abmty of a party to
advocate hefore the panel that such a proposal is mequntable or otherwise ihappropriate,
“and therefore' should not be mcluc_:l_ed in the panel's opinion and award.‘-

Based upon the foregoing, we dény the As.sodiation’s éxceptioné w.ith respect to
Joint Employer proposal-16 (Retroactivity) and affirm the dismissal of Case No. U-28483. ..

Next, wé turn to the Association’é exceptions challenging the A.L.J’s conclusion _

that certain of its proposals are nonarbiltr.able pursuant to §209.4(g) of the Act.

" See, 219 Broadway Corp vAfexandeks, Inc., 46 NY2d 506 (1979).
12 Calkins vAssn of New York State Troopers, Inc., supra, note 7.

% See also, Anastacio v County of Putnam, 41 PERB 1]7519 (Supreme Court Putnam
County 2008).
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Section 2'09.4(9) of the Act states, in relevant part:

With regard to any organized unit of deputy sheriffs...the
provisions of this section shall only apply to the terms of
collective bargaining agreements directly relating to
compensation, including, but not limited to, salary, stipends,

~ location pay, insurance, medical and hospitalization benefits;
and shall not apply to non-compensatory issues including,
but not limited to, job security, disciplinary procedures and
actions, deployment or scheduling, or issues relating to

- eligibility for overtime compensatlon which shall be governed
by other provisions proscribed' [sic] by law..

As we reiterated today in Orange County Deputy Sheriff's Police Benevo!eht
As.éocr'aﬁon, inc'® (County of Orange), in deciding whethér a partiéular proposal is
diréctly related to compensation, and therefore ;irbifrable under §209.4(g) of the Act, we
will examine the 'p-r.oposal to determine whether its _so'le, predominént or primary
characteristic is a modification in the amount or level of compensation under the t.est.

first articulated in New York State Po)fc_e Investigators Assécfation's (Srare Police):

- The degree of a demand’s relationship to compensation is
measured by the characteristic of the demand. If the sole,
predominant or primary characteristic of the demand is
compensation, then it is arbitrable because the demand to
that extent directly relates to compensation. A demand has
compensation as its sole, predominant or primary
characteristic only when it seeks to effect some changein
amount or leve! of compensation by either payment from the -
State to or on behalf of an employee or the modification of
an employee’s financial obligation arising from the
employrnent relationship (e.g., a change in an insurance co-
payment) [EmphaS|s in original.]

4 Should be “prescribed”.
'° 44 PERB 130__ (2011).
16 30 RERB 3013 (1997), confirmed sub nom., New York State Police Investigators

Assn v New York State Pub Empl Rel Bd, 30 PERB 17011 (Supreme Court Albany
County 1997)

7 Supra, note 16, 30 PERB %3013 at 3028.
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We found in County of Orange, however, that when a unitélry demandincludes
an inseparable nonarbitréble gomponent under §209.4(g) of the Act, it cahnot be
reasonably interpreted to be solely, predominantly or primari'ly related to increasing the
level dr amount of comhpensation. Therefore.,. we reaffirmed the conclu?.ion in Sullivan
County Patroimen’s Benevolent Association, Inc.'® (County of Suﬁivan) that a unitary

demand that includes both nonarbitrable and arbitrable subjects does not satisfy the

appii.‘CabIe arbitrability test under §209.4(g) of the Act.

The applicatioh of the unitary demand principle to arbitrability diéputes under

§209.4(g) of the Aci is necessitated by the Legislature’s public policy choice of dividing

the subject matier of proposals for deputy sheriffs into two classes with distinct impasse
prbcedures. An employer or an employee organization cannot avoid the statute’s clear

public policy by inextricably conﬁbining in asingle proposal, a no'narbitrablé subject with

~ a subject that is directly related to <:<:1mpensatic_m.19 As a praCticaI matter, a party that

'® 39 PERB 13034.(2006).

'® We have applied the unitary demand doctrine for decades with respect to a proposal
containing mandatory and nonmandatory subjects. Town of Haverstraw, 11 PERB
1310€ (1978} (subsequent history omitted); Pear! River Union Free Sch Dist, 11 PERB :
13085 (1978); City of Rochester, 12 PERB {13010 (1979); City of Oneida PBA, 15 PERB
13096 (1982); Highland Falls PBA, Inc, 42 PERB {3020 (2009). Under this precedent, a
party presenting a single demand containing both-mandatory and nonmandatory
subjects must reasonably indicate to the other party a willingness to negotiate the
mandatory subjects separately. Such intent can be demonstrated on the basis of the

- wording of the proposal and/or the manner that it is presented at negotiations. To the

extent that Town of Fishkill, 39 PERB 13035 (20086), can be construed as articulating a
different test for determining whether a demand is unitary, it is hereby reversed. Finally,
we reject the Association's argument that the unitary demand doctrine.should be
abandoned. Contrary to the Association’s ¢laim, the doctrine enhances negotiations by

" requiring a party to communicate its intent regarding a multifaceted proposal and, when
necessary, amending such a proposal to sever the mandatory from the nonmandatory.
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chooses such a tactic assumes the high risk.of haviﬁg its unitary propbsal treated as
nonarbitrable under §209.4(g) of the Act as well as causing inevitable delay in the
ultimate resolution of the impasse.

"In the present case, we affirm the ALJ's conclusion that Association Proposal 2-
Article 3, §15 (Mandatory On-Call), and Aésociafion Proposal 8-Article 16 (General
Municipal Law §207-c Procedure) are nonarbitrable under §209.4(g) of the Act. While

compensation is a component of each, these unitary proposals are not “wage payment

procedures” nor are they “purely compensatdry in nature” as claimed by the Ass‘ociation.2°

Each unltary proposal addresses subjecis that are not directly related to compensation,
and, is therefore nonarbitrable. Assomahon Proposal 2-Art|cle 3, §1 5 (Mandatory On-Call)

includes the'timing and posting of on-call assignments and the distribution of an on-call

~ schedule, both of which are not directly related 1o compensétio‘n.m Similarly, components of
Association Proposal 8-Article 16 (Géneral Municipal Law §207-c Procedure) address

“nonarbitrable subjects under §209.4(g) of the Act such as the content of the medical

information release form. The content of the particular form, unlike othér component_s of

- the proposal, is not directly relat_ed to whether a unit member is eligible to receive, or to

_continue to receive, monetary benefits pursuant to GML §207-c.

We reach a different conclusion, however, with respect to Association Proposal

20 Association’s Brief in Support of Exceptions, pp. 9-10.

! The ALJ correctly identified other nonarbitrable aspects of this proposal, which we
need not repeat. Supra, note.1, 44 PERB 14517 at 4545. Following our review of the -

“proposal, we also reject the Association’s argument that the ALJ erred in finding the -
. proposal unitary. There is nothing in the Association’s proposal or set of proposals that

reasonably indicate the Association’s wﬂllngness to treat the varlous components of the

proposal separately.
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4-Article 8, §5 (Health Insurance Buy—OUt). The pi‘imary and'predominant characteristic

of thls proposal is to increase the level of compensatlon for unit employees based upon. . .

decllnatlon and waiver of employer health insurance coverage, and the conversion of
~ that benefit into compensation. Following a decllnatlon and.waiver, the employee is
- eligible to receive additional compensation under a formula set forth in the proposal. In
addition, the proposal would allow an employee to terminate receipt of the additional
compensation through a request to re-establish healtﬁ care coverage. While there are
components' of the proposal that are procedural iﬁ nature, those procedures directly

relate to whether a u'n-it-\empioyee |s eligible for an ihcrease or decrease in the level of
compensation. Therefore, we reverse the ALJ’s conclusion fhat this proposal is |
| nonarbltrab[e under §209 4(9) of the Act.
| I County of Orange,? we reaffirmed the holding in Staté Police ® 'that proposals
limited to seeking an increase in the amount of accumulated leave without a wage .
‘reduction are not directly related to oompen'satie_na ‘In the present case, the ALJ
| correctly found Aséociatiea preposal 10-Article 28. (Reeiprocal Rights} to be a demand
seekihg leave from work for Association aetivities wiiﬁout aloss in pay, and therefore it
is nonarbitrable under State Police. | | |

We also affirm the ALJs finding that Association proposal 2-Article 3; §12

(Road Patrol) and .Association proposal 5-Article 9 (Road Patrol Schedule) are
nonarbitrable under §209.'4(g') of the Aet. |

. The parties stipulated that the alternating biweekly schedule in Association

% Supra, note 15.

3 Supra, note 16.
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_proposal 2-Article 3, §12 {Road Patrol) would result in unit employees wbrking 1944
hoursl per year or 243 days per ).féar. In its brief, the Association argues that the
immediate cd_nsequence of this proposal is a shortened work year and a lower number .‘
of mandatory _hoursof work thereby increasing the hourly rate of pay for unit emp'!oyees.
We reject the Assoéiation’s argument on three grounds. First, we are unable to
conclude that the prc;posal would shorten the days and houfs worked because the_
record is silent with respet_:t to the annual number of days or hours currently work.ed. In
addition, the Association’s uhit mémbers are ﬁot paid on an hourly basis, and thérefore,

 under State Police the pr_cipdsél is nonarbitré_ble because it would result in a_dditional

time off for unit em'ployees without a cumulative incféase ih obmpen‘sation. ' .Fina_lfy, the

- .prdposal, like Association proposal 5-Article 9 (Road-_Patrol Schedule), is brimarily
. felated to schedulin‘g, a subject that the Leg islature chdse to expressly define as

| nonarbitrable under §209.4(g) of the Act.

Finally, the Association asserts in its exceptions that_ the ALJ erred by holding
that the fourth sentence of the ﬁrst paragraph in Associaﬁon proposal 9-Article 21

(Clothing Allowance) is no'rima-ndatory and, theref_bré, nonarbifrable under §20'9..4(g) of -
the Act. As 'the Association correcﬂy points but, the Joint Employer’s amended charge
alleges only that the proposal is not directly related to_compensation;_ the pleadihg ddes
not allege that thé deménd was nonmandatolry. Nevertheless, we affirm the ALJ finding
that the sentence is nonar_bifréble because its primary and predominant characteristic: is
equiprhent, a subjecf that is not compehsatory in nature.

Joint Emgloyer_‘s Cross-Exceptions

In its cross-exceptions, the Joint Employer challenges the ALJ's ﬁndings that the



;
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separate demands in Aséociation proposal 2-Article 3, §82 and 5 are arbitrable under
§209.4(g) of the Act. Contrary to the Joint Employér’s arguments, we find each to be
directly related to compensation. The first prdposes modification of the current
agreement by mandating, rather than'permitting, the Joint Employer to pay the working
rate of pay to a deputy sheriff who is hired with at least one year of prior experience.
We reject the Joint\Employer's assertion that the predominant ch_ara-cteristic of this |
demand is to restrain managerial discretilon ;with respedt to hiring. The second demand
would émend the current agreement by requiring that deputy sheriffs be paid overtime
compenéétion for éll travel fime to and from training, including study time and notébook
preparation. While the Fair Labor Standards Act of 1938%* (FLSA) may arguably trei;l;[
such periods as noncompensable,? it is well-settled that the FLSA sets the floor but not
the ;:eiliﬁg regarding cqmpe_nsatio'nl. Therefore, the FLSA has no re'leva_ncy to this
barticular Assqciétion demand, which would incréase the éggregate level of
compenéa\tion for Association unit members, and therefore, is arbitrable under
§209.4(g) of the Act. | |

Finally, we grant, in part, the Joint Erﬁployer’s cross-exception challlenging the
ALJ’s conclusion that Association propo;al 9—Artjclé 21 {Clothing Allowance) is not a
unitary ldémand. Based upbn the proposa‘l’s-structure and wording, we conclude that it

includes three distinct and severable unitary demands. The first and third paragraphs

24 29 USC §201, et seq.

5 20 CFR §553.226(b)(3)(c) states: “Police officers or employees in fire protection
activities, who are in attendance at a police or fire academy or other training facility, are
not considered to be on duty during those times when they are not in class or at a
training session, if they are free to use such time for personal pursuits. Such free time is

not compensable.”
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are nonarbitrable under §209.4(g) of the Act because they include arbitrable and |

-nonarbitrable subjects. The second paragraph, however, is arbitrable because its sole

_ characteristic is an increase in compensation.

Bésed upon the foregoing, we find fthat the Association violated §209-a.2(b) of
the Aci when it submitted fhe_ followihg proposals to cémpulvslory interest arbitration:
Association proposal 2-Article 3, §12 (Road Patrol) and §15 (Mandatory On—CaII);-
Association proposal 5—Article 9 (Road Patrol Schedule); Association proposal 8-Article
16 (General Municipal Law §207-c Probedu’re); Association proposal 9-Article 21
(Clothing Allbwance), 1st and 3" paragraphs; and Associaiion proposal 10-Article 28
(Recuprocal Rights). | - |

In lig ht of our finding that Joint Employer proposal 16 (Retroactlwty) is arbitrable,

_"we d|sm|ssed Case No. 'U-28483 in |ts entlrety

ITIS, THEREFORE ORDERED that Case No U-28483 is dismissed and that
the Assomatlon withdraw the above-listed proposals from mterest arbltratlon_.
DATED: Augusti9,2011 . . . = | o

- Albany, New York =~ d W :
o | / Jerome Lefkowjiz, IChai%f'sf)n

N (=R |

~"  Sheila S.-Cole, Member
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- BOARD DECISION AND ORDER

This matter comes to us on the exceptions of the International Longshoremen’é
‘Association, Local 2028 (Local 2028) to a decision by the Director of Public
Employment Practices and Repres_entation (Director) dismissing its petition for the
placement of the position of Saféty Specialist employed by the Niagara Frontier
‘Transportation Authority (NFTA) into its existing né_gotiating u_nit.1
In his decision, the Director ruled that:
A petition for unit placement cannot be used to-deéertify_a
_bargaining agent with respect to ceriain titles by fragmentfing
them from an existing unit. While such petitions may be
used under limited circumstances to contest the emplovyer's S
‘placement of a title into an existing negotiating unit shortly '
after such placement, such circumstances do not here exist.?

(citations omitted)

Local 2028 argues in support of its exceptions that the Board has never .

' 44 PERB 14003 (2011).

2 Supra, note 1, 44 PERB 14003 at 4009.
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eecieively cenfirrned the prepoeition stated in the first sentence of the above-quofed _
ruling, and it urges us to repudiate it. Although we have not previously addressed this
proposition definitively, our decisioﬁ in Ogdensburg City School District’ states that “the
intent [of our Rules of Procedure] was only to allow for the placement into the
appropriate unit of ... positions which had been excluded ... from representation.”™ In
any event, we now affirm the Director’s ruling and hold that e'unit placement petition is
nota proper procedural vehicle for seeking to remove e position from an existing unit
-except under very Iimited circum_stanc:es..
Loeal 2028 filed its unit placement petition to remove the at-issue position of-

| Safety Specialist from a unit represented by the Civil Service Emp_lleyees Assoc_iation,
~ Local 1000, AFSCME, AFL-CIO (CSEA) and to place the position in the unit it
represents Local 2028’ s petition was filed apprommately 11 months after the position
was placed in the CSEA umt pursuant to a de0|31on by an Administrative Law Judge
. (ALJ) grantiﬁg a unit placement petitien ﬁied by CSEAS |

Local 2028 -contends fhat its unit placement petition should have been precessed
by the Director pecause CSEA's Jeerlier representation petitlion had 'beenl p.r_ocessed te
completion without its knowledge and parti'eip.atioh. | |

The record reveals'.'that Local 2028 was not referenced by CSEA or NFTA in their |

| respective pleadings during the processing of CSEA’s earlier peﬁtion before the ALJ.

331 PERB 113060 (1998).
* Supra, note 3, 31 PERB {3060 at 3131.

® Niagara Frontier Transportation Auth, 43 PERB 94003 (2010). CSEA had filed a -
similar petition seeking, inter alia, to place the same position into its unit but withdrew
that request under the terms of a stipulation with NFTA. See, Niagara Frontier
Transportation Auth, 38 PERB 14021 (2005) Nfagara Frontier Transportatfon Auth, 43
‘PERB 114003 (2010).
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As a result, Local 2028 was never notified of the pendency of the petition. NFTA’s
opposition to CSEA’s petition centered Upoﬁ its arguments that the duties of the position
warranted a managerial/confidential designafion, and that CSEA waived the right to |
seek plawment based upon the terms of a prior stipulation between the parties. Those

were the issues presented by the parties and determined by the ALJ. _

Pursuant to §201.5(c)(6) .of our Rules of Procedure (Rules), a petitioner seeking .

~unit clarification or placement is obligated to set forth in its petition “the name and

address of any other employee' organization which claims to represent the pesition." In
addition, §201.5(d) of the Rules requires a response to such a petition to set forth “a B
specific admission, denial or explanation of each alleg_ation'made by the petitioher...

and a clear and concise statement of any other facts which the responding party claims

may affect the processing or disposition of the petition.”

~Inthe present case, Local 2028 does not allege that CSEA and/or NFTA were |

aware that Loeai 2028 claimed to represent the Safety Specialist position, which has-

existed for a number of years. Indeed, Loc:al 2028 does not clalm that it had been

previously unaware of the existence of the position or allege facts that, if proven, wouid
demonstrate it had previously claimed to represent o_r‘claimed the right to represent the
positioh. Therefore,_ we are not persuaded that Local 2028’3 petition fits within the very

narrow c:lrcumstances where a unit placement petition may be utilized to remove a

- position from an emstlng unit. As a result, we affirm the D:rectors dismissal of the unit

placement petition filed by Local 2028.

Although this case does not present us with circumstahces that warrant the

‘processing of a unit placei‘hent petition for the removal of the title from the CSEA unit,

we emphasize that a different set of alleged facts might have led us to a reach a
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different conclusion. For example, in a case in which a unit placement was based upon

an intentional failure of a party and/or parties .to disclose the identity of another
erﬁployee organization claiming to represent the ;t-issue -pbsition, or that may be
aﬁected by the petition, might \;'varrant the processing of a unit placement petition to '
remc:\)e the position frqm one unif and place it in another.®

Based upon the foregoing, we deny the eXceptions by Local 2028 and affirm the

decision of the Director.

DATED: August 19, 2011
Albany, New York

/ Jerome Lefkowﬁz/?hamnan /

gﬁa—uﬁdu‘-\,

“. Sheila 8. Colé, Member

® In addition, the deliberate failure to disclose the identity of the other employee
organization may also constitute grounds for an improper. practice charge under §§209-
a. 1(a) and 209-a.2(a) of the Act. _
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| BOARD DECISION AND ORDER

~ This case comes to the Board on e.xceptions_ 'by the Trahsport Workers Unipn, .
I' Locél-106, ITransit Supervisors Organization (TSO)} to a decfsion by an Administrative
'I Law Judge (ALJ) dismissing an improper practice charge alleging that the New York
City Transit Adthority (Authority) violafed §209—a.1(d)' of the Public Emﬁloyees’ Fair
- Employment Act (Act) by tranéferring unit work préviously performed exclusively by
. Office Managers, a fitle within TSO’s unit, to Administrative Station Supervisors Level 1

) (ASSI), which are in a unit represented by the Subway Surface Super\}isors Aésociation‘
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 (SSSA).’ |

Following our review of the testimony of the witnesses and the exhibits herein,
we affirm the findings _of fact of the ALJ, and her conclusion that néither Office
Ménagers nor-any other TSb-represented employees ever performed the at-issue
clerical and administrative duties exclusively. Rather, prior to the assignment Qf those
duties to ASSls, the duties were performed by Zo_ﬁe ISuperint_.endents, who are also not
in the TSO represented unit. Inasmuch as ITSO has not démpnstrated that it _-
. excfusiv'ély performed the. work, we deny its excéptions and affirm the decision c}flthe

ALJ? | | |

| | IT'_IS, THE.REFORE, ORDERED that the'cha'rge must be, and hereby ié,
dismissed in its entirety. - | | |

' DATED: August 12, 2011
Albany, New York

. B
/ Jerome Lefkovy’& Chaiwﬁ'
“~

s Sheila S. Cfole Member

' 43 PERB 14505 (2010). At the commencement of the first day of hearing, SSSA
appeared and placed a statement on the record. SSSA stated that it was satisfied that
its position would be well-represented by the Authority but wanted to participate in any
settlement discussions that may take place. SSSA then left the hearing and did not -

~ participate in subsequent heanngs

? See, N:agara Frontier Transportaffon Auth, 18 PERB ﬂ3083 (1985); Manhasset Union
- Free Sch Dist, 41 PERB 43005 (2008), confrmed and mod, in part, 61 AD3d 1231, 42
PERB 1]7004 (3d Dept 2009), on remittitur, 42 PERB {|3016 (2009)
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