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STATE OF NEW YORK - .
PUBLIC EMPLOYMENT RELATIONS BOARD

In the Matter of

CIVIL SERV[CE EMPLOYEES ASSOCIATION INC.,
- LOCAL 1000, AFSCME, AFL-CIO,

| Pe_titic_:lner, |
-and- . - | | . CASE NO. C-6046 -
COLD SPRING HARBOR CENTRAL SCHOOL
- DISTRICT,
) : Emp[oye rs.,
-and- -

- UNITED PUB_L_[C SERVICE EMPLOYEES UNION,

Intervenor/Incumbent.

CERTIFICATION OF REPRESENTATIVEjAND ORDER TO NEGOTIATE

A representation proceeding having been conducted in the above matter by the
- Public Employrﬁen‘t Re[atione Board in accor'dahce with the Public Employees' Fair
Employment Act aed the Rules of Procedure of the_Board, end it appeering that a n
n‘egotiatiﬁg, re'presehtetive has been selek':'ted,1 I.

Pursuant to the authority vested in the Board by the Public Employees’ Fair

Employment Act,

' 1Durihg the processing of the petition, the incumbent employee organization, United
Public Service Employees Union, disclaimed any interest in continu[ng to represent the
petitioned-for unit. : :



Certincaion - L-ob46o ' : -2 -

1T IS HEREBY CERTIFIED that the Civil Service Employees Association, Inc.,
Local 1000, AFSCME, AFL-CIO has been designated and selécted by a majority of the
employees of the above-named public employer, in the unit agreed upon by the pérties

and described below, as their exclusive representative for the purpose of collective

negotiations and the settlement of grievances.

“Included:  Head Cook, rCook,'Foocl Service Worker, new hire (i.e. Food
- ' Service Worker with less than three years service).

" Excluded:  All other employees.
o . - y : N
FURTHER, IT IS ORDERED that the above named public employer shall
negotiate collectively with the Civil Service Efnployees Association, Inc., chal 1000,

AFSC_ME, AFL-CIO. _Thé duty to negotiate'collectiveiy includes the mutual obligation to -

meet at reasonablé times and confer in good faith with respect to wages, hours, and -

| other terms and conditions of émplo’ynﬁent,' or the negotiation of an agreement, or any

question arising thereunder, and the execution of a written agreement incorporating any

_ agreemént reached if requested by. eithér pérty. Such'obligafion_dOes not c"ornpel

either party to agree to a proposal or require _thé making of a concession.

DATED: June 20, 2011
' Albany, New York

Jerome Lefkowitz/éhair

/-

- ~~ . Sheila 8. Cole, Member.




CITY OF RYE,

STATE OF NEW YORK -
PUBLIC EMPLOYMENT RELATIONS BOARD

" in the Matter of

RYE POLICGE ASSOCIATION, '

Charging Party, ~ CASE NO. U-29126

-and -

| Respondent.

THOMAS 4. TROETTI, ESQ., for Chargmg Party

LAW OFFICE OF VINGENT TOOMEY (VINCENT TOOMEY of counsel)
_for Respondent

BOARD DECISION AND ORDER N

This matter comes to us on exceptions filed by the Rye Police Association
(Association) to a decision of an Adn%inistrat'ive Law Judge (ALJ) c_iefe'rring the subject
matter hereln to the parties’ grlevance procedure

The Assomatton filed a gnevance pursuant to the parties’ collectlvely negotiated

agreement (agreement), WhICh asserts that the City of Rye (City) violated the past

" A second distinct issue asserted in the Association’s charge is belng processed by the
Al



TN

—

pfacticé provisions-_of Article 27 of their agreement 2'by unilaterally altering the same.

procedures regarding workers’ compensation benefits as are asserted in the instant

charge. in support of the Association’s exceptions; it acknowledges that-ArticIe_ 27(A)

might be an arguable source of right if the City had initiated the workers’ compensation

‘procedural changes. It asserts in its brief, however, that Lovell Manégement Safety Co.

(Lovell Management) is the party that initiated the changes rendering Article 27

2 Article 27 of the agreement states:

PAST PRACTICES

A. The Employer shall not eliminate ahy generalized benefit that
has been continuously enjoyed by aII employees for a substantial
period of time without good cause. ' _

B. Pursuant thereto, the Employer may change any of the
present rules, regulations and long-standing practices or'the

working conditions of employees, provided that the Association is
given recommendations concerning such change to the appropriate

- official of the Emplover, except in an emergency. In the event that
- a change in procedure is made in an emergency without notice to

the Association, upon termination of the emergency the change in
the procedure will not be continued without having given the
Association ten (10) days prior written notice to submit
recommendations concerning such change.

C. Notwithstanding the provisions of Article 25A and B, the
elimination of any generalized benefit that has been continuously .
enjoyed by all employees for a substantial period of time or a
change of any of the present rules, regulations, long-standing
practices or working conditions of the employees, which is
implemented by the City, shall, upon the demand of the '
Association, be subject to impact bargamlng pursuant to the Taylor
Law.

D. This document constitutes the sole and complete agreement
between the parties and embodies all the terms and conditions
governing the employment of employees in the unit. The parties
acknowledge that they have had the opportunity fo present and

Aiermice nrannecale Ar armv erthiarst wihicrh ic far rmay had enthiast
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inapplicable fo the charge.
We reject fhe Association’s argument. Each of the four'paragraphs in Article 27

has a potential application to a grievance and the charge. Article 27 is susceptible to

- interpretations tbat support the charge, but may also support_ the City's affirmative

defense of duiy satisfaction and waiver.j We therefore affirm the ALJ's decision to
defer. | | .

” Were we persuaded by the Association‘s argument that Lovell Managernent,
rather than the City, changed the workers’ compensation procedures, we would dismiss
the charge unconoitionally. Section 204.1(a)(1)'of our Rules of Prooedl.rre (Rules) |
authoriies only- charges against “any public employer or its agents, or any employee ,
org.aniiatio_n'or its agents ...." We refrain from dismissing it unconditional.ly because

the Association’s charge is filed ageinst the City, and we assume that the Aseooiatioh’e

“statement in its brief was not a repudiation of its charge.

Now, therefore the |ssue herem of the mstant charge before us |s hereby

'oondltaonally dlsrrussed subject fo a motlon to reopen it should the arbltrator s award

not satisfy the ontena set forth in New York Crty Transrt Authonty (Bordansky)

DATED June 20, 2011
' | - Albany, New York

‘Z'}

“Jerome Lefkowitz, Chairman .

-~ Sheila S. Cole, Member

3 4 mrEmm tannma tanan



STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

_l/n the Matter of

HOWARD S. COOPER,

| Charging Party,
: CASE NO. U-30851

-and -

'STATE OF NEW YORK (STATE UNIVERSITY OF

NEW YORK AT STONY BROOK) and
UNITED UNIVERSITY PROFESSIONS,

- Respondents.

HOWARD S. COOPER, pro se
BOARD DECISION AND ORDER -

This case oomes 'to' the Board on sxceptions filed by HoWard s. Cooper (Cooper) -

to a decision by the Director of Public Employment Practices and Representation

- (Director) dismissing an -irﬁ_proper practice charge, as amended, filed by Cooper -

alleging that the State of New York (State University. of New York at Stony Brook) . .

o (Stétej violated §8209-a.1(a}, (b), (c) and (9) ahd §§209—a.2(b) ahd {c) of the Pul_a!ic

Employees’ Fair Employment Act (Act) by designating him as a managerialloonﬁdential
employee and by de'nying him 'representation by United University Professions (UUP).
The amended charge also alleged that UUP violated §209-a. 2(c) of the Act when it

falled to provide him with representat[on

' 44 PERB 4540 (2011). -



D

FROVELUJRAL Ol JURY

Pursuant to §204.2 of the Rules of Procedure (Rules), the Director informed
Cooper that his charge is deficient on the grounds that the State cannot violate §209- -

a.2(c) of the Act, the.ch'arge is untimely, and it fails to allege any facts that, if proven,

_would arguably establish the wolatlons of the Act alleged in the charge.

In response to the Dlrector s deficiency notlce Cooper amended his charge te
a"ege that UUP_Vlolated §209—a_.2(c) of the Act when it failed to represent himin a |
grievance challenging his termination. In addition, Cooper asserted that his case was
timely. Foliowing a review Of_Copper's submission, the Director dismissed the -.
amended charge.' | _ | |
| EXCEPTIONS

_ .in his exceptions, Cooper asselfts that his amen;:led charge alleges sufficient
facts‘ to demohatrate that the State and-UUP violated his rights to fepfesentation under
the Act because his pos:tlon Dlrector of Finance and Admlnlstratlon for the Sc:hool of
Nursing, was lnapproprlately placed -outside of the UUP bargalnlng unit. Furthermore,
he_ claims that his charge is timely. Neither the State nor UUP filed a response to the
exceptions. '

FACTS

In cpn-siderling.Cooper’s. excepiions, we as_sume the_ truth of the_allegations in his

amended charge, gl.'antingl all reasonable inf_er‘encea to those alleged facts.?

- Cooper was appointed to the positip'n of Director of Finance and Administration

at the SUNY Stony Brook School of Nursing on June 26, 2008. At the time he applied '

' 2 Board of Educ of the Cli]/ Sch Dle of the Cfty of New York (Grasse!) 43 PERB ‘|T3010

2010).



Tor the position, the vacancy stated that the position ot Director of Finance ana -
Administration is'designated as managerial/confidential. Moreover, when Cooper
accepted the appointment on June 13, 2005 he signed an appointment letter which
also stated that the posrtlon was managerral/conf dentlal |

By letter dated May 25, 2010, the SUNY Stony Brook Director of Human
Resource Servi_ces advised Cooper that he was being terminated effective July 1, 2010.
" In a letter to Dean of the School of l\lursing Lee Ann Xippolitos (Xippolitos), dated July
' ’28, 2010, Cooper submitted a grievance challenging his termination pursuant to
Executive O.rder No. 42, which sets forth ..a grievance procedure _applicable to certain
state employees Who are not Wi_thin a colleotive bargaining Linit.- I.'n his Ie’_tter to |
Xippolitos, Cooper requested L;UP representation, relnstatemen_t to his former position
and back wages and benefits, . o |

Cooper s amended charge alleges that he spoke toa UUP representatlve and
' asked for representatron to pursue his grlevance whrch UUP denied because heis not
within the UUP-represented unit. He also alleges that on August 24, 2010, he received.
. an e-mail from UUP denying him representatlon with respect to his grlevance '

On _Augus_t 16, _2010,_SUNY Stony Brook Manager of Employee and Labor
.Relations Sally Lanigan (Lanigan) conducted a step 1 grievanoe_ hearing. Cooper was
- not represented by UUP at the hearing. Laniga_n denied the grievance based upon. ner
- finding tl*tat Cooper knew before his appointment that his position'was | . |
'manageriallconﬂdential. - |

Cooper appealed Lanigan’s decision to the SUNY Assisltant. Vlce Chancellor of

Employee Relations. In his appeal, Cooper acknovrrledged that he was a



managerial/confidential employee but that he expected a years separalion nofice. On
November 8, 2010, Cooper's appeal was disrﬁissed on jurisdictional grdunds because
Cooper was ineligibie td pursue a grievance under Exec:ut_ive Ofder No. 42.
| : Cooper filed this imprc-)per practice charge with PERB on March 8, 2011.
DISCUsSION

Pufsuant to §204.2(a) of the Rules, the Director |s required to review all ﬁewly
ﬁled.charges o weed out facially defioient claims.® Under the Rulés, the Direcfor has
the authOrity to dismiss a chafge on the grounds that it fails to allegé facts that, as a
matter of law, constituté a violation under § 209;a of the Act.

I.Folltlawing our careful review of Cooper's exceptions and the allegations of his
amended charge,l we affirm th-.e' Director’s decision Ih ai.l respects.

" With réspect.to Cooper’s él]egation that his.position s_hould have been included -
in the UUP .b'argaining unit, .we _ﬁnd fhat Cooper failed fo ailege's&fﬁcient fat_sts to show
that his pbsition Was.improperly treated as man_ageriallconﬁdentié] and oiitéide.df the |
UUP represented unit. Iﬁ light of Cooper’s failure jco_a!légé sufﬁcient facts to support his
_ claifn that his pos;ition belonged in the UUP bargai:ning'unit, thé’ Director qorreét_ly _

dismissed all four speciﬂcationé of the amended charge_ againét the' Stanté.4 |
Regarding _Coopér’s éllegatiqn that UUP violated the Act by denying him |
repre'sentatidn durin_g the processing of his g'rievance, we ﬁnd thét Cooper has not

alleged-sufficient facts ._demonst_réting that he had a right to such rep_fesentation. -

? State of New York (Department of Correctional Services [Biegel]), 42 PERB 11301 3
(2009)

% If Cooper had filed a timely’ c:harge alleglng that the State unilaterally removed his
position from the UUP-represented unit, we mlght have found that he stated a viclation .
- of §209-a.1(a) of the Act.



Indeed, Cooper alleges that UUP denied him representation because he is not a
member of the UUP bargaining unit. Because Cooper was not in the bargaining unit,
UUP did hot have an obligation to represent h|m at any tlme and oonsequent[y, |t
cannot be found to have violated §209-a.2(c) of the Act.

| In addition, we affirm the ALJ's conolusion_ that Cooper’s amended charge
agalnst the State and UUP is untlmely pursuant to §204 1(a)(1) of the Rules _ |
Commencement of the four-month ftllng period begins when a chargmg party knows, or '
“should have known, of the faots oone_tttutmg the unlawful conduct® The tlme in which -
~ to file an improper practice charge is not tolled by the pendency of a related grievance.®
The aI[egations egains't_ the State are ontime[y because Cooper was aware as early as
June 2008 that his position was Cons_idered managerial/confidentia'l.. In addition, his
claim against UUP is ontirnely because the charge was filed more than four months
after UupP 1nformed hlm that it would not be prowdlng representatlon | |

TS, THEREFORE ORDERED that the amended charge must be, and hereby |
is, dlsmlssed in |ts entlrety |

- DATED: June 20, 2011
Albany, New York

/. Jerome Lefkowjz, ChaWé -
M#Q\

ShetIaS Cole Member '

> Onteora Cem‘ Sch Dist, 16 PERB 113098 (1983); County of Suffolk (Depr of Labor
Relations), 19 PERB {]3003 (1986)

S New York State Thruway Auth, 40 PERB 18014 (2007) citing 'NYCTA, 10 PERB . -
3077 (1977); County of Suffolk (Dept of Labor Relations), supra note 5.

£



STATE OF NEW YORK X
PUBLIC EMPLOYMENT RELATIONS BOARD

In the Matter of

WESTCHESTER COUNTY DEPARTMENT OF
PUBLIC SAFETY POLICE BENEVOLENT
ASSOGIATION, INC

. Charging Party, ' CASE NO. U-28836
-and - _ _ L

COUNTY OF WESTCHESTER,

Respondent.

JOHN'M CROTTY ESQ., for Charging Party

' CHARLENE M. INDELICATO; COUNTY ATTORNEY (FREDERICK M
SULLIVAN of counsel), for Respondent ' :

* BOARD DECISION AND ORDER

Tl‘nis ehar_ge'comee to the Board on exceptions.ﬁled by the Westches_ter_Counly '
.Department of Public Safety Police Benevelent Association, Inc. (PBA) to 'é decision by
an Administrative Law Judge (ALJ) conditionally dismiesing a cherge filed by PBA |
against the County of Westchester (County).” The charge alleges that the County
vnoleted §209 a. 1(d) of the Public Employees Fair Employment Act (Act) when |t |
umlateral[y began deducting from a unit employee s biweekly paycheck to recoup

alleged bas’t overpayments, without negotiating a debt recoupment procedure with PBA.

The County filed an answer which,-fnter alia, denied a vi_olaﬁon_of the Act and

* asserted that the charge should be conditionally dismissed and deferred pursuant to the



' parties negotiated gnevance arbitration procedure.

Followmg the submrssron of briefs on the deferral | issue, the ALJ issued a
decision concluding that the charge is subjeot to the Board s merits deferral pollcy
premlsed upon the maintenance of standards clause in the partles expired agreement

“and therefore conditionally dismissed the charge.

’ | 'EXCEPTIONS '

In its exceptions, PBA ergues that the ALJ's deoieion should be reversed
oeoause PERB's mer.its deferral policy is incon.sisltent with the Act. The County
supports the ALJ's decision. | | |

Based upon our revi.ew of the record and consideration of the p_arties’. |
arguments, we affirm the ALJs decision. | |

PBA represents a unit of police officers arld sergeants_ ernp'loyed by the County’s
-Depa_rtm.ent of Public Safety. PBA_ and. the County'are perties to an expired' JanUary 1;
2001 - December 31, '2002 agreement, which oontaine the followi_ng maintenence of
. standards provision:

. .-Co'nditions of employment in effect prior to: this agreement' |
- and not covered by this agreement shall not be reduced
without good cause during the term of this agreement.
. “Good Cause” may be determined through the grlevance
procedure herein, mcludlng Step 3.
in addition, the agreement sets forth a grievance procedure which ende in binding
arbitrationl. _ | | |
On Oetober 16, 2008, the County_began.ded'uoting money from Detective Robert

Outhouse’s biweekly paycheck to recoup alleged overpayments without negotiating the

- b _ 0 _ o __ .. S ST A T Y L T o T SR . S0 RO PP S 1 P 5 TR T



“action.

DISCUSSION

As the ALJ correctly noted, in two priof decisions we held that the at-issue -

maintenance of benefits clause is an arguable source of right to PBA warranting a

merits deferral ef its i_mprop'er practice charges.2 In the present case, PBA 'a-sse.rts that
our merits deferral policy \?iolates the Iegis[ative'mendate set forth in §205.5(d) of the
Act ‘fer the Board to “exercise exclusive nondelegable jurisdiction of fhe powers grented
to-it.” .[n its brief, PBA fails to cite to controlling authority that centradicts its argument.

‘We have aeplied the merite deferral policy since 1971 ehd the [-Jolicyl has been
affirmed by :the' courts.’ Among such judicial_decisiens is Westcheeter CountylPoﬁce
Officers’ Benevolfent Assn v New York State Pub Empl Rel Bd* where the Abpellate
Division, Thirq Department, rejected PBA's challenge to the applieation of our.'merits_ }
deferral policy to the at-issue contract prov:s:on | | |

We deem it unnecessary to reiterate at length the publlc pollcy ratlonale that

underhes our four-decade old merits deferral policy, especially in light of_the need for

2 County of Westchester, 30 PERB 3073 (1997), on remand, 31 PERB 14623 (1998),
affd, 32 PERB {3016 (1999), petition dismissed, Westchester County Police Officers’
Benevolent Assn v New York State Pub Emp! Ref Bd, 32 PERB 17023 (Sup Ct Albany
County 1999), revd and remanded, 279 AD2d 847, 34 PERB {7002 (3d Dept, 2001), iv
denied, 34 PERB 17016 (3d Dept 2001), Iv dismissed, 96 NY2d 886, 34 PERB {7033
(2001), 97 NY2d 692, 35 PERB 1[7001 (2002), on remand, petition dismissed, 34
PERB 17032 (Sup Ct Albany County 2001), affd, 301 AD2d 850, 36 PERB '[[7001 {(3d
Dept 2003); County of Westchester, 42 PERB 113027 (2009).

% See, Roma v Ruffo, 92 NY2d 489, 31 PERB T|7504 (1998); CS‘EA v New York State -
Pub Empl Rel Bd, 213 AD2d 897, 28 PERB [7004 (3d Dept 1995); NYCTA :
(Bordansky), 4 PERB /3031 (1971); City of Buffalo, 4 PERB 13080 (1971) Town of

- Carmel, 29 PERB 113073 (1996)

4 v mmdm O



”j admrnlstratwe economy It is sufficient to note that deferral to the parties’ grlevance
| arbitration procedure is fully consistent W|th the policies of the Act, which encourage
public employers and employee organlzatlons to voluntary agree upon procedures for
resolving dis;putes;5

Based upon the foregoing, we affirm the ALJ's decision.

T IS THEREFORE, ORDERED that PBA's exceptlons are denied, and the

charge is conditionally dlsmlssed

" DATED:.  June 20, 2011 -
R Albany, New York /Q W
| : j/wz/c/

. y Jerome. Lefkowrtz’ Cha[rméﬁ

oy - 7 Sheila S. Cole, Member

5 - [ o W o WA R Y Y )
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