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In the Matter of

ALBANY POLICE BENEVOLENT ASSOCIATION,

| Petitioner,
“and- S CASE NO. C-6019
CITY OF ALBANY,
B Employer,

-and -

ALBANY POLICE OFFICERS UNION, LOCAL 2841
COUNCIL 82, AFSCME, AFL Clo,

Intervenor/lncu_mbent. ‘

-GLEASON DUNN, WALSH AND O’ SHEA (RONALD G DUNN
of counsel), for Petitioner :

JOHN J. REILLY CORPORATION COUNSEL (TARA B. WELLS
of counsel), for Employer

ENNIO CORSI, Eso‘. for Intervenor

BOARD DECISION AND ORDER

On October 8 2010 the Albany Pollce Benevolent Assoma’uon (petlt:oner) filed,
" in accordance with the Rules of Procedure of the Publlo Employment Relations Board,
. _ - R

a timely petition eeeking certification as the exclusive representative of certain

" employees of the City of Albany (employer).



W et N e T WA L e R B R e e i i i L el ;

Excluded: Al others.
- Pursuant to that agreement, a seeret—ballot'election wes held on Decen'\tber'22, |
2010, at Which a majo;'ity of ballots were cast against representation by the petitioner.l_
| Inasmuch as the results of the electlon indicate that a majorlty of the eligible
voters in the unlt who cast ballots do not desire to be represented for the purpose of
~collective bargaining by the_petitioner,. IT IS ORDERED that the pet_ifrion'should be, and _
it hereby is, dismissed. | '
DATED: May 2, 2011
- ~ Albany, New York

F
H

.- ﬂ Jerome Lefkgfwitz, Wen
%\%@\

~~  Sheila 8. Cole, Member




Inthe Matter of
"UNITED PtJBLIC SERVICE EMPLOYEES UNION,
| _ Petitioner, ‘
-and- |
MAHOPAC CENTRAL scHOOL DISTRICT,"
| Employer,
—an_d— _ |

[

CIVIL SERVICE EMPLOYESS ASSOCIATI.O.N
INC., LOCAL 1000, AFSCME, AFL-CIO, PUTNAM
COUNTY LOCAL 840 :

Intervenor/incumbent.

CASE NO. C-6024

CERTIFICATION OF REPRESENTATIVE AND ORDER TO NEGOTIATE

: A representation .proceeding having been conducted in the above matter by the .

Public Employment Re[at[ons Board in- accordance with the Public Employees’ Falr

' Employment Act and the Ru!es of Prooedure of the Board, and :t appeanng that a

k negotlatmg representative has been selected

Pursuant to the authority Vested in the Boarc[ by the PUth Employees Fair

~ Employment Act

iT IS HERERY CERTIFIED that the United Public Service Fmolovees llnion has



public empl_oyer, in the unit \egreed upon by the partiee-ahd described below, as their
exclusive rep_resentetive for the perpose of cellec_tive negotiations and the settlement of
grievanlces. .- |

' Ineluded; All Monitors.:

Exdleded: Subetitete {per diem) Monitors and ell other titles.

FURTHER; IT IS ORDERED that the above named public employer shail
negotiate cei-lect.ively with the United Public Service E'mployees_Uhioe. "T_he duty to
heg_otiate_collective[y includes the mutual obligation to fneet et reasonable times and *
confer in good faitﬁ'with .fespec’_[ to wages, hours, and other terms end conditions of
| employment, or the negotiation of an agreement, or any questien arising thereunder,
and the execution of a written agre\er}nent incorporating any egreement reached if

requested by either perty.. Such obligatien dees ﬁot compel either_perty to agreeto a
~ proposal or require the meking' of a cenceseio-n. |

DATED: May 2, 2011
- Albany, New York

L

S Jerome Lefkowfliz, Chairfan

._'/' . Sheila S. Cole, Member




In tlwe Matter of
TEAMSTERS LOCAL 687,

Petitioner,

-and- . . CASENO.C-6034
TOWN OF MASSENA,

Employer.

—

: CERTIFICATION OF REPRESENTATIVE AND ORDER TO NEGOTIATE

A representatlon prooeedmg havmg been conducted in the above maﬁer by the
PL_lino Employment Relations anl‘d in accordance \_lvi_th the’ Public Employees’ _Fair | '-
Employment.Aot and the Rutes of Procedure of the Board, a.n'd it ap’pearling thal a
'negolialing re.presentalive has been selected, | |

Pursuant to the authorlty vested in the Board by the Publlc Employees Falr
Employment Act, S

ITIS HEREBY CERTIF[ED that the Teamsters Looal 68? has been de8|gnated _
| aod selected by.a majority of the employees of the above-named public employer, in
the unit agleed upon by the parties and described below, as their exclusive |

represehtative for the purpose of collectiye negotiations and the settlement of



Included: Receiver of Taxes and Assessments, Deputy Receiver of Taxes
and Assessments, Deputy Town Clerk Court Clerk and Buﬂdlng
Maintenance Worker

Excluded:  Part-time employees, Assessor, Library Director, Library Personnel
Highway Su perlntendent and Secretary/Bookkeeper.

FURTHER, IT IS ORDERED that the above named pubiic employer_ sh'all _
negotiate collectively with the Teamsters Local 68I7. The duty to negotiate collectively
includes the mutual ob[i.gat-ion to mest at reasonable timee and confer in good faith with
respect to_wages_, hours, _and.oﬂ.wer terme and .conditions of ehployment, or tﬁe
negotiation_ of an agreement, or any queetiorj arising thereunder, an’d -tﬁe execution of .a
written agreement, incerporating any ag?eement reached if re.ques\ted by either party.
__Such obligation does not compel either perfy fo agre'elto a proposal or require the
making of a concession. ' | |

DATED May 2,.2011
' A[bany, New York

o TM A

/ Jerome Léfkofiitz, Clﬁ'rman |

xQ@_\e/Q:\

Sheila S. Cold, Member




In the Matiter of

CIVIL SERVICE EMPLOYEES ASSOCIATION,
' LOCAL 1000 AFSCME, AFL-CIO,

: EetitiO'oer,
_-end¥
GATES CHILI CENTRAL SCHOOL DISTRICT, |
| Emprloyer,
-and-

‘GATES CHILI CUSTODIAN, MAINTENANCE AND
SECURITY ASSOCIATION, '

Intervenor/incumbent.

" 'CASE NO. C-6036

ERTIFICAT!ON OF REPRESENTATIVE AND ORDER TO NEGC NEGOT!ATE

A representahon proceedlng havmg been conducted |n the above matter by the

| Public Employment Relations Board in accordance with the Public Employees' Fair

Employment Act and the Rules of Procedure of the Board and it appeanng that a

'negotlatmg representatlve has been selected, "

Pursuant to the authority vested in the Board by the Pubhc Employees Fair

' '1_ By Iet_t'er-dated January 18, 201 1, the incumbent bargaining agent, Gates Chili



Em ployment Act,

IT IS HEREBY CERTIFIED that the CIVI| Service Employees Assomatlon Local
1000, AFSCME, AF—'L-CIO has been demgnated and selected by a majorlty of the
employees of the above-named public employer, in the unlt agreed upon by the parties .
and described _be[ovr,'as their exclusive represlenta\tiye forlthe purpose. of oollectiye
negotiations and. the settlement of grieyanoes.

Included: ~ All Head Custodians, "Cus'todians, Maintenance Mechanics,
Groundsmen_, Head Groundsmen, Cleaners and Security Workers. -

- Excluded: Al other employees

FURTHER IT IS ORDERED that the above named publlc employer shall

. negotlate collectlvely with the C[VII Servrce Employees Assomatlon Local 1000,

' AFSCME AFL ClO. The duty to negotlate co[leotwely includes the mutual obl|gat|on o

-mest at reasonable trmes and confer in g_ood faith with respect to wages, hours, and
other terms and 'conditions of employment or the neQOtiation of an agreement or an'y
questlon arrsung thereunder and the execution of a wntten agreement incorporating any” -
agreement reached if requested by either party Such obllgatlon does not compel

| either party to agree to a proposal or requlre the making of a concession. _I | .

DATED: May 2, 2011 : _
Albany, New York - ﬂ

Lofo,
% Jerome’ Lefkgx(/ltz C/rman

C Oballa O ale A Aecala o




'MAJID ZARINFAR, ©

Charging Party,

CASE NO. U-30336
-and -~

BOARD OF EDUCATION OF THE CITY SCHOOL

DISTRICT OF THE CITY OF NEW YORK and

UNITED FEDERATION OF TEACHERS,

Respondents.

MAJID ZARINFAR, pro se

BOARD DECISION AND ORD}E
This caee comes to the Board on exceptions filed by Majid Zarinfar (Zarinfar) to a

decision by the Dlrector of Public Employment Pract[ces and Representa’uon (Dlrector)

dlsmlssmg an |mproper practice charge as amended F led by Zarinfar alleglng that the
-Board of Eclucatlon of the City School District of the City of New York (Dlstnct) violated
§§209 a. 1(a) (b) (c) and (d) of the Public Employees Fair Employment Act (Act) and
that the United Federation of Teachers (UFT) wolated §§209-a 2(b) and (c) of the Act.”
| " Pursuant to §204.2 of the Rules of Procedure (Ru[es) the Dlrector informed
Zarinfar that his charge was deficient on the grounds that: he lacks standlng to allege |
violations of §§209 a. 1(d) and 209-a. 2(b) of the Act; the charge falls to allege any facts
that, if proven, would arguably establish a vlolatlon of the Act by the Dlstrlct, and the

c[ﬁarge fails to c[early'ahd concisely identify s'pecific conduct by UFT that, if proven,

wimnilAd A A esnotente fhat ite ﬂr\'l'if;r\o vimlatad tha At AF Fair ranracamtatinm



After Zarinfar amended his charge, the Director dismissed it on the grounds that
it fails to allege sufficient facts to allege violations of the Act by the District or UFT.

EXCEPTIONS

[n his exceptions, Zérinfar asserts the Director's de‘cision should be reve'rsgd
\.beclause‘the allegations of his émended charge, alolng witﬁ the docunﬁents attacﬁed to
his-original pleading, were sufficient to state a claim that his' términatio_n by the District
_ was discriminatory, arbitrary and in ..béd faith I.In additiori, Zarinfar daims that the
_ .Director’s d_is_m'isfsallof his amended_charge was arbitrary, and based upon a
misinterpretation of applicable law. Neither the District nor UFT has filed a résponse'td -
 the exceptions. | |
' FACTSI
In oonsldering Zarinfar's exceptlons we assume the truth of the allegatlons in hIS
' amended charge grantmg all reasonable infererices to those alleged facts
Prior to the Q|spont[nuance of h|s_ teaching license in September 201 0, Zarinfar
taught mathemlatics and was a-coordinator of the Technongy' Department at the - |
Brooklyn School for GlobéI_Studies. In Janu_a!'y-2010, a co-wofkér madé disparag_ing |
remarks regarding hls face and ethnif:ity. When Zarinf_a{r attempted to _compllai.n about .

the comments, the school’s interim principalland assistant principal refuséd to meet

2 Subsequent fo filing his exceptions, Zarinfar filed a letter with the Board making new
allegations against UFT regarding events that took place following the dismissal of his
charge. Such allegations ‘are not properly before the Board pursuant to §§204 and 213

o A Daidaa s il st ks mmm AT A A s A



with him, |
on May 7, 2010, the interim principal di_scussed with him the possibility that his”
probationary period would be extended for another year due to the fact that a formal
_performance obseruation ha‘d not been conducted. Ih response, Zarinfar stated that if
“his probation was extended he would file a grievance. Later that month, Za:rinfar was
counseled by the assistant principal with respect to alleged inappropriate commenis he
made to a student. On Ju_ne 28, 2010, Zatinfar received a satiéfactory annual -
probationary repcrt-, his third consecutive_ satisfactory report. |
On September 1, 2010, Zarinfar met t:vith a UFT representative regarding his
tenure status Followmg an examlnatlcn of District records, the UFT representatlve :
mformed Zarinfar that the Dlstnct had denied h|m tenure but that he remamed on the
payroll. The UFT representatlve prowded Zarinfar with documents relatlng to his status. "
- The following day, the new p_rin.cipa'[ ct the_BrookIyn School fdr' Global Studies granted
Zari-nfar" permissionlto atte'nd‘ a professional developmentl session at _anot'her high
school. However on S'eptember 3, 2010, the principal verbally informed Zarinfar that
hls Ilcense had been discontinued and that he should nct report to work on September.'
7, 2010. Dunng their meetlng the prlncu)al refused tc prcwde Zarmfar with
documentatlon regardlng his status, and alsc refused to grant hlm UFT representation.
' Thereafter, the Dlstnct replaced Zarinfar with a younger teacher at the school.
On September 7, 2010, Zarinfar met again W|th the UFT representatlve Dunng

thelr meeting, the UFT representatlve refused Zarinfar's request that he- telephcne the



had not received the required written 6'0—day notice. In addition, the UFT representative

refused to represent Zarinfar on two unspecified prior occasions.

DISCUSSION

To th.e extent th;’:lt Zarinfar alleges Ithalt District took adverse action against him
, hbécause of his racé, national ofigin and age, or because he reported alleged
~ discriminatory remarks by a co-worker, we lack juris.diction to hear such claims.*
Pursuant to §§209-a 1(a) and tc) of the Act, our jurisdiction is Iimitéd to claims of |
mterference and dlscnmlnatlon by an employer with’ respect to the rights protected
under the Act. |

Pursuant-to §204.2(a) of the Rules, the Director is ré'qui_red t_o re'view all newly
filed charges fo weed out facially deficient cla'ims.5 Under the Rule, the Director has thé _
. aufhor_ity to dismiss a charge oﬁ the grounds thatlit fails to allegé facts that, as a matter
of Iaw, constitute a violation under § 209-3 of the Act. | ”

Fo!zlowing our 'careful. review of Zarinfar's ahended chafge, we affirm .t.he-
Director's decision because his pleading fails to allege sufficient facts which, if proven, "
would demonstrate a violation of the Act by the District or UFT. | |

As_thé Director correctly held, Zarinfar does not have standing to pursue claims

* Claims of employment discrimination and retaliation in the' public sector can be
pursued under various other laws including Title VII of the Civil Rights Act of 1964, 42
USC §82000e, et seq, 42 USC §1983, Executive Law §§296 and 297, and the New
York City Administrative Code, §8§8-101, of seq.



o e

' representative_s who decided to discontinue his license were aware of his threat to

~under §§209-a.1(d) and 209-a.2(b) of the Act,® and the amended charge does not - -
- allege ahy facts to support a claim that the District has dominated or interfered with the -

formation or administration of an employee organization in violation of §209-a.1(b) of

the Act. -

With respect fo his claim under §8§209-a.1(a) and (c) of the Act, the amended

. charge fails to allege eufficient facts to suggest a causal connection between the

District’s actions and Zarinfer’s protected activity. Over a month after Zarinfar allegedly

told the school’s mterlm pnnc:lpa] that he planned to file a grievance If his probationary

term were extended, Zarinfar recelved a satlsfectory proba‘uonary evalua’uon Although

his mathematics license was thereafter discontinued; the amended charge does not

allege suﬁicient fects which, if proven, WOuId create .anlinferenee_ that the District

pursue a grievahce In additioh Zarinfar does not allege that the District had

1}

knowledge of his meetlngs w1th the UFT representatlve Finally, Zarinfar’s clalm that he

was denled UFT representation during the September 3, 2010 meeting with the

' prmcnpal does not state_ a claim under §209-a.1 (a) of the Act.”

In order to state a claim of a breach of the duty of fair repree_entatioh in violation

of §209-a.2(c) of the Act, the amended charge must ailege sufficient facts that, if

e’

0 Board of Educ.of the City Sch D;st of the City of New York (Jenkms) 38 PERB 1]3012
(2005).

7 Ctmdm mf Mewrs Vel (AWM CL A2 DEDD 612024 (AAAMN: Chrdn ~f Mesas Vs IAAMASY A0



proven, would demonstrate that UFT’s conduct was arbitrary, discriminatory or in bad
faith. lht is well-settled that an employee organization is entitled to a wide range of o
reasonable discretion in the repfesentatioh c.;)f its unit merﬁblers.8 The mere allegation
that the UFT re;ﬁresentatiife refused to comfaly with Za'rinfar‘.é. directive to telephone the
school pr_incipal, without additional alleged faéts, does noi state a claim for a blreéch of
the dl_Jty of fair representation. Under the Act, an employee Ofganiia-tion representative
may reasonably decline to-accede to a unit 'member’s'.tactical preference. Zérlin.far has
~ not élleged any facts to suggést that the application of that discretion by the UFT
representéfivé was arbitré.ry, discriminatory or-in bad faith. Finally, the 'c_onclusdry
'aééeﬂion that UFT’s representative declined to 'repres'ent- him previously doés not
strengthen any value to Zarinfar's Iclaim. bebause it'faills to.méet the specificity
requirements set forth in §204.1(b)(3) of Ith_e Rules. | |

TIS, THER.EF.ORE, ORDERED .thét the charge musf be, a-nd. h_ereby is,
dismissed in its en"tirety‘. - .
B DATED: ‘May 2, 2011
A_Ibany, New York

%- erome Le O. z, Chaifipian -

Sheila S. Cole, Membe




In the Matter of

EUGENIA PINKARD,

~ Charging Party, _
-and- | : : CASE NO. U-28996

UNITED FEDERATION OF TEACHERS,

Respondent,
-and- '

BOARD OF EDUCATION OF THE CITY SCHOOL
DISTRICT OF THE CITY OF NEW YORK,

Employer.

_EUGENIA PINKARD prose

SCHWARTZ, LICHTEN & BR]GHT PC (STUART LICHTEN of counsel), for
Respondent

'DAVID BRODSKY, DIRECTOR OF LABOR RELATIONS AND COLLECTIVE
BARGA!NING (SETH J. BLAU of counsel), for Employer

'BOARD DECISION AND ORDER

This case comes to th'e Board on exceptions fi Ied by'Eugeni'a Pi'nkard (Pinkardl)
_to a decision of an Administrative Law Judge (ALJ) dated December 21, 2010,
dlsmlssmg an |mproper practice charge as amended allegmg that the United
Federation of Teachers (UFT) violated §208-a.2(c) of the Pubhc Employees' Fair-
IEmployment Act (Act) when an attorney assigned from the New York State United

Teachers (NYSUT) failed to explain to Pinkard why- her e'mp]oyer, the Board of

CAdiimmbimm ~f e M Calaal Miabeicnd of dlam S mf Rlonae WVarl, (Milateimdt bhmd mf wanAdmwa A



a decision following a hearing on her grievance.!

"On January 13,2011, the Board granted Pinkard’s' request for an extension of
time to file exceptions to the ALJ’s deC|S|on and she was notlfled that her exceptions .
would be consndered timely if they were filed and served in accordance with our Rules
of Procedure (Rules) not later than February 14, 2011. On_ February 14, 2011, the
'Bo_ard received Pinkard's exceptions without proof df service upon UFT and the District
as required by §213.2 of the Rules.-_ Fcllowing a request from the'Board_, Pinkard
_.subm.itted written proof demonstrating that on -February 16, 2011 she served her
except[ons upon UFT and the District by certlfred mail, return receipt requested

UFT flled a response seek:ng dismissai of the exceptlons on the grounds that

| they were untlmely served and that they Iack r_nent. The District's response to the |
exc'eptions seeks dismis-sat on the _same ground-s raised .by' UET, and one additional

~basis: the exceptions fail to meet the specificity requirements of §213.2_(b) of the Rules.

EXCEPTIONS -
In her excepticns; Pinkard contends that he.r statutory rig.hts under Ed‘ucation
Law §3020-a,-and her centractual rights under the District-UFT collectively negotiated
agreement (agreement‘)' were violated and Ishould be remedied. In add.ition the
exceptlons include allegattons against UFT that are not part of her |mproper prac:t|ce

charge, and were not determlned by the ALJ



DISCUSSION

.- Pursuant to § 213.2(a) of the Rules, a party filing exceptions rnust submit proot
of service to the Board de.monstratiné that the exceptions were served upon all other
parties within 15 working days period follow:ng recerpt of an ALJ s clecnsmn Tlmeiy
service of exceptions upon all other parties is a necessary component for the timely -
filing ot exceptions under the Rules, and this timeliness requirement is strictly applied.? _
| In the'. present case, the Board extended I.Dinkard’s time to serve and tile her
exceptions until February 14, 2011. IThel documentation submitted by Pinkard to the
Board, however, derncnstrates that she did not'ser\ke her exceptions Li'pc_n UFT and the
District by certified mail-'until Eebruary' 16, 2011. Therefore; her exceptions are untirne[y,'
and must be c_ienied. | | “ |

_ In the alternative, we would deny Pint(ard’s exceptiens on 'the merits. Qu-r
agency has Iirnited jurisdiction and we do not have authority to determine alleged
V|olat|ons of Education Law §3020 a or al!eged wolatlons of the terms of an unexplred
agreement There are other venues for such cla|ms In addltlcn the f[mg of
exceptions is not a proper vehlcle for makmg allegatlons that ar_e not lnctuded ina
charge that was the subject of the ALJ S dems:on |

Flnally, Pmkard s exceptions are def[Clent under §21 3.2(b) of the Rules because

they do not specufy_ the grounds for the exceptions, the questrons or policy issues she

wants the Board to consider, the port_icn'of the ALJ’s decision she is challenging and



the sections of the record she relies upon. Although we are mindful that Pinkard is prd
se, and that her exceptions should be liberally construed, we are unable to discern an
arguably meritoridus hasis for her challenge to the ALJ’S decision.

Based upon the foregomg, we deny Plnkard S exceptlons and affirm the demsnon
of the ALJ. - | |

ITIS, THEREFORE, ORDERED that the charge must be, an_d hereby is,
Id'ismis'sed in its entirety. . |

DATED: May 2, 2011
Albany, New York

N ‘/M/
// Jerome Lefkowfé’ Chalrp_ellson

/ Sheila S. Cole, Member




e

in the Matter of |
TOWN OF FISHKILL POLICE FRATERNITY, INC.,
~ Charging Party,

| CASE NOS. U-27331
-and - _ o R " - & U-27568

- TOWN OF FISHKILL,

Respondent. .

JOHN M. CROTTY, ESQ., for Charging Party

DONOGHUE, THOMAS, AUSLANDER & DROHAN_," LLP (JUDITH
- CREYLIN MAYLE of counsel), for Respondent -

BOARD DECISION AND ORDER

This case comes to the Board on exceptions by the Toﬁvn of Fishkill Police
Frétern‘ity, Inc. (PBA) to a decision by anl-Administratic-Jh L'aw Judge (ALJ) that |
dismissed a portion of aﬁ ifnbrciper practice charge filed by PBA allegi.ng that the Town
of _f:ishkili ._(Town)l violate_.d §§_20.9-a.1(d').and (é) of the Public Emlsloyees’ Fair
Employment Act.(Ac_:t) whe_h it chénged the tours of duty and. work schedules of PBA |

. Presidént Siephen_GaIlo (Gallo) and PBA Secretalj_y Nic'ﬁo]és DéAntonio {DeAntonio} _ |
thereby r'edubing their tbtal weekly hours of work. The ALJ dismisséd that portion of the
’ | P_BA.c_ha'rge f)n the ba'sl\is that thelTown satisfied its duty to negotiate the at-issue

subject matter.”

149 PERR SIAR77 {(20N0Y Hrwavar tha Al | ranchiidad that tha Tawmn vinlated RRINO.



EAGEPTIUNS

In its exceptio'ns, PBA conte_nds that the ALJ miécharacterized its allegations,
misconstrued certain facts, and erred in sustaining the qun’s duty satisfaction defense
becaﬁse the parties’ expired collectively n_egétiated agreément (agreement) does not
addr.ess' the subject matter of reducing the héurs of work of unit employees. PBA also
asserts that the ALJ should have found that the Town violated §209-a.1(e) of the A‘ct by
discontinuing the terms of the a:greement.' The Town.supports the ALJ’S decision. |

FACTS
PBA 'répresents a un-'it of all part-time Tov\;n polic_e officers, including ofﬁcefrs'
holding the in-house title of detective. The town be’gan appqintiné police officers to the -
detective position in 1978. Gallo and DeAht'c.l_nfb are part-time Town _defectives. Each
has a fu[l-time job with other emp[oyeré:' Gallo works‘_ as a feécher in New Y_ork City and -_ -
DeAntonio ﬁorks at a power plant. Pursuant to civil serviée reQuIations, the hours of .
wolrklf.or part-time Town émplbyee§ is limited to 20 hours per week. )

o ,_T.hé wan and PBA_afe parties to a collectively negotiated agl;eement that- :
expired oﬁ December 31, 2505.‘ IUnder the agreemént, unit members are compensated
on an hourly basis pursuaht to .Ia negbtiate’d hourly wage schedule. |

Article X_\/II of tﬁe agreement is entitled “Scheduling” and sta‘ges., in pertinent part:
| The Chief Exec_utive Officer shall séhedule or assign |
employees to tours of duty on a monthly scheduling basis
~ after obtaining and considering their work hours at their

primary jobs for the pertinent month of scheduling. .
However, assignments to tours of duty shall be in the sole
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prior approval of the Chiet, may be subject to disctplinary
action by the Town Board, and said disciplinary action shall
be non-grievable and non-reviewable under the térms of this

- Agreement or othenmse

* k* %

The designation of tours of duty, and the number of officers
per tour, shall be subject to modification by-the Town within
its sole discretion and, in consideration thereof, the Town
shall not create any full-time police officer positions during
the duration of this Agreement, if the creating of any such
full-time position results in elimination of any part-time
position currently held by any actual member of the
Association’s bargamlng unit as of the date of this
Agreement..

* ok kR

Assignment of employees to non-regular scheduled tours of
. duty during any calendar month, shall be based on seniority, .

within fitle, on a rotating basis. The list shall flow
continuously starting with the next senior employee from

where the last employee accepted the non-regular
scheduled tour of duty. All employee shall be canvassed. A

declination shall move the list to the next employee and so
on. An employee who does not respond to the canvass call
within ten (10) minutes of that call, shall be deemed a

declination.

If an officer scheduled for a regular tour of duty is unable to
work that tour, due to excused illness, injury, or emergency, -

* the Chief Executive Officer or his/her designee may hold

over the least senior officer working the previous tour, to
work the vacant tour of duty, so long as (a) the Chief has
exhausted the call-in procedures without obtaininga
volunteer, if he/she has had a reasonable opportunity to do
s0, and (b) the hold-over does not conflict with the officer's

. primary employment schedule. Hold-over time shall be
~compensated at time and one-half (1 5X) of the officer's
- hourly rate of pay. 2

Atticle XV1 of the agreement states:

Any other terms and conditions of employment-currently ex‘istingl



In June ZUL0, negotauons between the parties commencea for a successor _
agreement. One of PBA’s negotiation demands, which the Town oppoeed, proposed
amending Article XVIi to include a minimum numbers of hours of detective’s four and.
workweek:

The Detective Sergeant shall be scheduled and work

- three (3) tours of duty Monday. through Friday in a

. minimum of six (8) hour blocks of time, mutually

. agreeable to the Chief of Police or designee, and the

- Detective Sergeant. The three (3) Detectives shall be
scheduled and work three (3) tours of duty, Monday -
through Saturday, in a minimum of six (6) hour blocks
of time, mutually agreeable to the Chief of Police or
-designee and the Detective(s).?

During his testimony, Gallo acknowledged that PBA made ,this\ proposal so tnat ‘twe ,‘ |
would aII have the same hour shlfts s I. | |
Followmg an lmpasse in the neget‘iations PBA filed a petition for compuisory
interest arbitration on March 29, 2006 the lnterest arbltratlon took place on January 26,
2007, and an award was issued |n January 2008 The mterest arbitration panel
;unanlmously rejected PBA’s proposal to_create a mlnlmum number. of hours for tours
‘and_werkweeks of dete_Cti\a'ee.;..'3 o | N |

The Town’s patrol division has a daily schedu_[e of four six-hour tours. However,

there is a diffetent' schedule system for detectives. Originally, detective tours were 5

® Charging Party Exhibit 10, p. 10.
Respondent Exh|b|t8 Attachment p.4, PBA proposal 9.
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ounday. oubsequenily, ine | own created daytime tours 10 accommeodate tne
~ availability of detectives.

It is undisputed that detectives are assigned to work different hours, days and
tours, depending on each detecti.\fe’.s'availability and.t-he' Town’s needs. Prior to _
Nove.mber 27, 2008, the Town created monthfy schedules based, in part, on the - |
number of hours each detective was available. Detective schedules are.subjectto
modiﬁcation based upon the time de.mands of the detective‘s full-time jobs and the
" needs of the Town. | |
Genera]ly,.G_a.ll.o worked 18 Hodrs in th_r_ee. six-hour tours each-week. On o
" occasion, he worked a total of 20 hourslper week if aln incident held him over frorﬁ his
. .scheddled four. DeAntonio, on the other hand, .gener‘al'ly worked 20 hours each week
with a s__chedule of two seven-hour tours and one. six-hour tour. Due to his full-time job |
'respo.ns.ibillities, however; DeAntonio WOrked 18 hours a w_eek in April and .May 20086, |
with a schedule of two th'ree-hdur tours and-one 12-hour tour. Effective December 1,
2005, the Town chahg_ed the s.chedules, of Gallo and DeAntonio fo a defined weekly

A ) .
~ schedule of four five-hour tours. |
| [n January 2007, the Town announced a new schedule for detectives. Three
detectives we_re assigned to'weekly dayiime fours totaling "i8\h0u_rs each with the
opportunity to work two additionallhours pef week as ﬂex time. Three other detectives, |
-including Gallo and DeAntonio, were assigned tdurs tote[ing 15 hours and they were '

- allotted five hours of flex time. To be eligible to work flex time hours, a detective has to.



hours "they Il Usually say, okay, go anead and doit.”

DISCUSSION

We begin with PBA’s excéptidn asserting that thé ALJ misconstrued its
allegations by describing the charge as relating tq “chénées iﬁ work schedﬁLiIés” or “tours | '
of c:luty.”-8 We deny this exception because it is meritiess. The express wérding of
PBA’S -charge allleges that the ToWn reduced the hours of Gallo and D_eA'ntonié:i by
unilateral]y changing their tdurs of du.ty_ 'a_nd their wofk schedules.’

We also feject PBA’'s except-ions regar:_:iing the ALJ’_S descr'iptiori- of the number
of hours worked by Gallo and DeAntoniQ prior to January 1, 2007'.. The evidence
.j:.nresented by PBA during the heal;ing cbnderning the respective length of tours and
WorkWeeks of each Town detective is incompfeté and confusing, at_ best. This is a bi- .

- product of a negotiated scheduliﬁg system that grants Ithe. Town discretion to designate
tours based upon the time 'cl:ommitments of each detective’s outside full-time |
employment. Fina_lly, PBA’S argurﬁenté regardihg fhe ALJ’s conclusions l-;_egar'clirig the
varying Work'ho:l)urs of Gallo and D.eAntohio are irrelevant because the Town satisfied its
dUty to negotiate the subject mattel; of the chérge. , |

| ~ To establish a duty sati_sféijtidn défe_hse, évidjence'mu.st be presented

demonstrating that the _pérties have negotiated an agreement with terms that are

" Transcript, p. 141-4.
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fave Negolialot @ SUDJeCL IO COMPIETon, We apply slandard printiples ot contract
interpretation focused on disceming the parties' intent by giving a practical interpretatioh
| to the language utilized. If the contracf language is reasonabi} clear but susceptible to
more than one interpretation, we will consider p_arol evidence in the record to determine
" the parties’_ intent."”. . |

Pursuant to Article XVI| of the parties’ agreement, the Tov§n has sole discretion
to designate tours of duty and to schedule of_assign a _détective to an‘y particular tour of
duty after considering the detective’s work hours in his or her primary fuII-qtim‘e job. A
change to a detective’s tour is also subject to the Town’s ;ole discretion. In addition,
the Town has gohtréctual authority under Article XVl to create regular énd non-regulaf\
itouré of dut}-f-.- | N | |

The fact fhat the Town has full contractual authoﬁty to unilaterally designéte a
-iour of dufy, (:,r_e.atle both regular and non-regular tours, and 'assign, a detective fo tours
_ based upon his or her work hours in .QL_ltSide employment demonstrates th.at. it is.
reasonably clear that Article XVl grants the wan the authprity to u.nilaterally change

the number of hours of a detective’s weekly tours eind thereby unilaterally decrease the

"% Njagara Frontier Transit Metro System, Inc, 42 PERB 13023 (2009); NYCTA, 41

- PERB 1]3014 (2008). We reject PBA's contention that the waiver standard applied in
Onondaga-Madison BOCES, 13 PERB /3015 (1980), confirmed sub nom, Board of
Cooperative Educational Services Sole Supervisory District, Onondaga and Madison
Counties v New York State Pub Empl Rel Bd, 82 AD 2d 691,14 PERB 97025 (3d Dept
1981) is applicable to the present case. The earlier decision resolved a waiver :
argument.premised upon management rights and zipper clauses, which is not the same

standard for a duty satisfaction defense. See, Town of Shawangunk, 32 PERB {13042
{1000V Crnnbis AF Caliimhbia A1 PERR 12092 /90023



~Neveriheless, Arlicle Avil may be reasonably Interpreted 10 have more than one
meaning based upon its reference to regular end non_—re'gular tours, with certain of
those assignments subject to a seniority roster. Therefore, we consider parol evidence
in the record to determine whether the Towh satisfied its dufy to negotiate.

-The parties’ bargaining history demonstrates that the Town has satlsfled its duty
to negotiate the subject of reducing the weekly total of hours of detect:ves One and.
one-half years before the at-issue change, PBA placed on the bargaining table a
propesed- rhodi_fieation to Article XVII to elifninate the Town's discretion _regarding the
number of hours worked by detectives. Under the propose[, each deteetive would work
' ~a minimum of 18 hours per w_eek over three six-hour tours of duty. PBA unéueeessfu.lly
‘pursued this demand through interest arbit'rétion. We conclude that PBA’s pursuit 'ef
this propesal elirhirjate_'s any ambiguiiy that Article XVI! grants the Town sole diseretlion-
~ to reduce or increase the number of h.ours_ worked by a partfcular detective.

Based upon the foregeing, ‘we deny PBA’e exceptions aﬁd affirr:n the decision of -
the ALJ. o L |
| IT IS THEREFORE ORDERED that the Town forthwith:
1. return to thelstetus quo .ente. with respect to the use of the Town’s e-mail
| systerh'by PBA members;_ -
2. rescind and rémove the December'1l3‘, 2006 counsel_ing memo ffofn
Sergeant ‘DiPaI_ma’s pereonhel file; |

3. rescind and delete from Sergeant DiPalma’s calendar year 2006



S9N and post Ine atlacned Notlce at ail pnysical ana eleclionic 1ocatlons al

which notices to unit employeeé are cdstomarily_posted

DATED: May 2, 2011

Albany, New York . _
- o Ll

Jerome Lefkowitz, ﬁ«fperson -

-7 Sheila S. Cole, Member
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EMPLOYEES

PURSUANT TO
THE DECISION AND ORDER OF THE -

NEW YORK STATE
PUBLIC EMPLOYMENT RELATIONS BOARD

~and in order to effectuate the policies of the

: NEW YORK STATE
PUBLIC EMPLOYEES' FAIR EMPLOYMENT ACT

we hereby notify all employees of the Town of Fishkill in the bargarnrng unit represented
by the Town of Fishkill Police Fraternity, Inc. that the Town of Fishkill will forthwith:

j .. return to the status quo ante with respect to the use of the Town’s e-mail
. system by PBA members; '

2. rescund and remove the December 13, 2006 oounselrng memo from
- Sergeant DiPalma’s personnel fi fle

3. rescind and delete from Sergeant DiPalma’s calendar year 2006
evaluation all less than satisfactory ratings based on the limits on his
ability o work-and all references to the December 13, 2006 counseling
memo.

On behalf of the Town of Fishkill

This Notice must remain ,oosz‘eo' for 30 consecutive days from the date of ,oosﬁhg,- and



in the Matter of

ONTARIO COUNTY SHERIFF'S ROARD PA'j'ROL

UNIT 7850-05, ONTARIO COUNTY LOCAL 835,

CIVIL SERVICE EMPLOYEES ASSOCIATION, INC.,
LOCAL 1000, AFSCME, AFL-CIO,

, Charglng Party, :
-and-— o CASE NO. U-30353.

COUNTY OF ONTARIO and ONTARIO COUNTY
SHERIFF,

"

~ Respondent. L ' -

NANCY E. HOFFMAN, GENERAL COUNSEL (TIMOTHY CONNICK of
counsel), for Charging Party

| KRISTEN J. THORSNESS, ESQ., for Respondent

BOARD DECISION AND ORDER

This. case'éomhes to the Board on exceptions filed by jo'int empIOyer Cou_hty of

-

* Ontario and Ontario Cdunty Sheriff (Joint Employer); to an interim ruling of an

Admihistra_ti\}e Law Judge (ALJ) denying the Joint Employer’s p_rehe'aring motion to
dismiss an improper practice charge filed by the Civil Service Employees Association,

Inc., Local 1000, AFSCME, AFL-CIO (CSEA) alleging that the Joint Employer violated

,§§209-a.1(a) and (c) of the Public Employees’ Fair Emp;loymen‘; Act (Act) when it

allegedly retéliated against CSEA unit president Matthew Peone '(F;eo,ne) for engaging
in p'roltected activity under the Act including presenting CSEA unit member complaints

tn Ointaria Calinty Shariff Philin Pavern (Pavarn)
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 After CSEA filed the -charge, the Joint Employer moved for particularization
pursuant to §204.3(b) of our Rules of Procedure (Rules), which was deniéd_ by an
Adm-inistrative Law Juc_:lge (ALJ). Thereafter, the Joint Emplbyer filed an answer to the
charge. During the prehearing processing of the charge, CSEA submitted a multi-page
document containing additional allegations in support of its charge. |

On January 10; 201-1, a joint verified notice of claim was served upon the Joint

- Employer by Peone and co-worker Brain Raeman (Raeman) in their personal capacity.

The notice of claim, which was- prépare'd by a private attofney for Peone and Raeman;

- contains 107 paragraphs alléging, inter alia, that each has been the subject of

retaliation for rebufﬁn.g sexual advances by a su'perior oﬁcer within the Ontario County -
.-Sheriff’s Office. Some of the alleged acts of réta[iétion in the 'hotice 6f claim .ére the
same or similar to the allegations in thé ch_arge. | .

_Foﬁr days folloﬁving service of the notice of claim, the Joint Erhpldyer made a

motion'to the ALJ seeking dismissal of CSEA's charge on the grou nds that PERB lacks

- jurisdiction to hear the charge ahd_ that Peone has waived the right'.to pursue his claim

before PERB. In-a letter decision datéd March 1, 2011, the ALJ denied the Joint
Employer’s motion. Thereafter, the Joint Employer advised the ALJ of its intention to
pursue exceptions pursuént to §212.4(h) of the Rules.

" EXCEPTIONS

The Joint Employer contends that it has a right to file exceptions to the ALJ's
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jurisdiction to hear CSEA’s charge based upon the allegetions in the notice of claim and
that the service of the notice constitutes a watver of the. right of Peone and CSEA te
pu_reue remedies at PER.B. |

CSEA opposes the Joint Empleyer’s effort at obtaining interlecutory teView of the

ALJ’s interim decision and supports the ALJ’s denial of the Joint Employer's motion..

_DISCUSSION
In support of its purported righ.t to file exceptions to the ALJ’s decision denying its
motion, the Joi.nt Employer relies upon the 'Board‘s—'decision in S_tat‘e of Nevt/ Yo_fk,{ |
.which. determined that a motion for leave to file exc.eptiens was unnece.ssary when a
 party seeks.to challenge an interim decision of an ALJ on an “ultitnate issue.’-’l t'n State
of New Yofk (Division' of Parole)? 'hovtfe'ver we ‘reversed State ef New York‘l3 because it
. was an aberration from ‘well-established Board precedent requiring a- party to seek
permlssmn fo file exceptions from interim decisions and ruhngs pursuant to §212 4(h) of
| t_he Ruies. Therefore, we reject the _Jelnt Employe_r’s argument that it has a right to file
exceptions to the ALJ’s decision | |
Althongh the Joint Employer mecte-a clear tacticell decieion not to seek leave te

~ file exceptions, we will treat its pleading as a motion for leave pursuant to §212.4(h) of

' 39 PERB 113032 (20086).

.2 40 PERB 93007 (2007).
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Under our case law, a motion for leave to file exceptionls will be granted only
when a party demonstrates extraordinary circumstances.® The reasoning uhderiying
this standard is our recognition that it is far more 1efficient to await final disposition of the
merits of a charge before we examine interim determinations, Furthérmore, the
improvident grant of Iea\(e will result in unnecessary delays in the processing of
improper practice charges. |

The Joint Employer asserts that, as a matter of law, service of the notice of claim

'~ divests PERB of jurisdiction and waives the right of Peone and CSEA to pursue the

'ch'arge. lh_addition, the Joint Employer submits an affidavit from Sheriff Provero stating

that since November 2009, Peone has filed mulfible grievances, workplace violence

complaints, demands for arbitration, improper practice charges as well as baseless

claims with the United States Department of Justice. Sheriff Provero also asserts that
“Peone’s conduct as rpad'patroi president has si‘gniﬁcénﬂy underminet_:l the previously

harmonious relations” between the Joint Employer and the CSEA unit.® Finally, Sheriff

‘Provero .contends that it would be prqﬁibitively expensive for the Joint‘Employer fo

* CSEA {Arredondo) 43 PERB 13021 (2010) State of New York-United Coun‘ System _

(McConnell), 41 PERB 13038 (2008). .

5 Mt Morris Cent Sch Dist, 26 PERB '|T3085'(1993); Greenburgh No 11 Union Free Sch

| Dist, 28 PERB 1[3034 (1995); Town of Shawangunk, 29 PERB 3050 (1996}, New York

State Housing Finance Agency, 30 PERB {3022 (1997); Council 82, AFSCME (Bruns),
32 PERB 3040 (1999); Watertown City Sch Dist, 32 PERB {3022 (1999); UFT

- (Grassel), 32 PERB 1]3071 (1999); City of Newburgh, 33 PERB 3031 (2000), State of

New York (Division of Parole}, supra, note 1; UFT (Gray), 41 PERB 113025 (2008).
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would have to produce to respdnd. to the Charge’s allegations.
Following our review of the Joint Emplo‘yer’s arguments, we conclude that it fails
to demonstraté eﬁ_tréordinary circu mstahces warranting the grant of.ltleave fo file
exceptions. Pursuant to §205.5(d) of the Act, PERB has exclusive jurisdiction to-
determine whether an employer has engagéd in an improper practice in violation of
§209-a.1 of the Act.”” The fact that Peone 'inc!ude_d in the notice of claim an alternative
motivational theofy 'undeflying the alleged retaliation neither deprives PERB of
jurfsdict_ion to hear the charge, nor does- it constitute a waiver of jurisdiction.
| In drafting §205.5(d)’ of the Act, thel Legislature did nﬁt'inclUde‘é choice of forum
_prc-:»vilsion limiting or denying 'Qur jurisdiction fo _hear aln ir'nprbper practice when a party
_has aésérted an arguably inconsistent statutory_c.lairn.in another forum.® Based upoh .
the piethora of federal and state laws prohibiting diéériminati_on and fetaliation in the |
workplacé, it is by no means uhusual for there to be .reléted ancillary litigation or
“administrative proceedings involving the same set of fgcté in a'chargl;e pendihg before
ou r'ag_ency[ Although the pursuit of a_nci]la'ry' IIitigatio'n may' not deprive of Lu_s of. |
jurisdict'ion or cc’inSti’gute a Wai\(er, the Iresults of S'L.I.Ch litigation- may, in certain

. circumstances, form _the basis for a coilateral'estoppel defense to a charge pending at

7 West Genesee Cent Sch Dist, 31 PERB 13005 (1998).

®in contrast, other New York labor statutes'_prohibiting workplace retalia'tion-and



While we are aﬁpreciative of the cost concerns raised by Sheriff Provero, such
concéms_ do not justify Idepriving a charging party of an evidentiary hearing. |
Nevertheless,. the Joint Employer may, if it so chooses, request the ALJ to apply her
~ considerable discretion in the conduct of the hearing.'® |

Based ubon the foregoing, we deny the Joint Emplbyér’s motion for leave to file =
exceptions. | |

DATED: May 2, 2011 :
o Albany, New York

L Z M
| / Jerome Lefkgvf itz, ChW

~ Shella S. Cofe Member

° City of Fulton, 31 PERB 113021 (1 998)

o Board of Educ of the City Sch Dist of the City of New York (Ruiz) 43 PERB 1|3022
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