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STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

In the Matter of

-NORTH ROSE-WOLCOTT CENTRAL SCHOOL DISTRICT CASE NO. E-2134

Upon the Application for Designation of
Persons as Managerial or Confidential.

BRENT D. COOLEY, for Employer

CHAMBERLAIN, D’AMANDA, OPPENHEIMER & GREENFIELD (MICHAEL'T. '
HARREN of counsel), for North Rose-Wolcott Service Employees S
Association

CAROLYN SMITH, pro se

| BOARD DECISION AND ORDER
This matter comes to Us on exceptions filed by the North Rose-Wo'Icoft Central
“School District (District) to the Administrative Law Judge’s (ALJ) decision on an ;
| _ap‘p!ication to designate Carolyn Smith, a clerk/typist, as a confidential iemployee
pursuant to §201.7(a) of the PublicEmpleyees’ Féir ‘Employment Act (Act).

The Dlstrlct created the clerk/typist posrtlon on August 11, 1998. Ms. Smith was
apponnted to the position effective October 26, 1998. The appllcatlon to designate Ms.
Smith as a confidential employee was opposed by the North Rose-Wolcott Central
Service ‘Employee.s Associetion (SEA).

The District’s Business Executive, Keith Henry, was its only witness. He testified

about his responsibilities, which include discipline of the noninstructional Staﬁ, being a



N
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member of the District’'s negotiating team for the SEA unit and with the union that
represents the Djstriét’s department heads.

Henry described the various tasks Ms. Smith perfbrmed, such as copying and
collating District proposals prior to n‘egotiatio_ns. On bccasion, she has retrieved

personnel files to obtain informatilon and opened mail that contained negotiation

‘material or materials relating to an employee’s discipline.

The District has filed exceptions to the ALJ's decision dismissing the District’s

‘ application. The District argues in ité exceptionsmthat there was sufficient evidence in

“the record to grant the application to designate Ms. Smith-as confidential.’

After reviewing th"e record.and- considering the parties’ arguments, we affrmthe =

. ALJ’s decision.

In 1972,2 the Board expressed the policy underlying the 1971 amendment to the -

-~ Act, to wit: ‘k[l]t was not.the:intenti_on._of.the.l.Legisjature to increase substantially the -

"The District moved on October 6, 1999 to reopen the record to introduce -
evidence of Ms. Smith’s duties of a confidential nature since the close of the hearing.

By letter dated December 14, 1999, the District's motion was denied. The District

moved on December 16, 1999 tc reconsider the denial. The Association submitted an
affirmation in opposition dated December 21, 1999. By letter dated December 22,
1999, the District was notified that its motion would be reconsidered. The District's

- motion is denied. The evidence the District sought to present represented duties

assigned after the close of the hearing. Margolin v. PERB, 130 A.D.2d 312, 20 PERB

- 7018 (3d Dep't 1987), appeal dismissed, 71 N.Y.2d 844, 21 PERB {7005 (1988). The

denial of the District’'s motion is without prejudice to refile (consistent with the provisions
of §201.10(b) of our Rules of Procedure) if the District considers the circumstances of

“Ms. Smith’vs employment to have changed.

2State of New York, 5 PERB 3001, at 3004 (1972).
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number of employees designed as managerial or confidentialv. ... It [the Amendment]
expressed a Iegislative caution to this Boa‘rd that the statutory criteria should be applied
conservatively in order to preserve existing negotiating units.”

This pdlicy has been embodied in‘our decisions. We have held that an employee
is confidential only when, in the course of assisting a managerial employee who-

exercises labor relations responsibilities, that employee has access to personnel/labor

-f--relationsinformation on a regular.basis which is not appropriate for the eyes and ears
-of rank-and-file personnel or the‘irneg_otiating re;l)resen’tative.3 (emphasis added)
- Although Keith Henry was responsibie for d.iSCipiining‘ the District’'s noninstructional staff

- and was a member of the- District’s negotiating team which negotiates with the. union

representing its department heads, the ALJ did not decide the issue of Mr. Henry’s

{

- managerial status, cheosing instead to assume his managerial status for the purposes

.~ of her-analysis. Similarly, we: need not dacide that issue in-order to make our

determination.

. Mr. Henry testified that Ms. Smith was only occasionally asked to retrieve

.documents from persohnel ﬁle‘é, or to open mail which might contain documents relating

to personnel or labor negotiations.
Most recently, we dischssed the two-part test to be applied'in determining

whether a particular employee should be designated confidential.* The first part of the

*Penfield Cent. Sch. Dist., 14 PERB 14044, aff'd,14 PERB /3082 (1981).

“Town of DeWitt, 32 PERB {3001, at 3002 (1999).
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test is duty oriented while th.e .second is relationship oriented, and the two p.arts are
distinct; satisfaction of one might not satisfy the other.
Since not all personnel tasks will satisfy the first part of the test, it is only those
personnel furnctions which present conflicts of interest with the employees’
_re'presehtation which qualify for confidential designation.® Sim'ple access to existing'
| personhel information, as Ms. Smith had, is not sufficient because the testimony failed - -
to establish that the information presented a conflict of interest or a clash of loyalties - -
wi_th-Ms. Smith’s representation for the purposes of collective negotiations.
- The relationship of Ms. Smith to Mr. Henry also fails to satisfy the second part of
. . the test. There is nothing in the record to'establish that the position of clerk/typist' isina -
confidential relationship to the Business Executive. Ms. Smith was hired to share
“ clerical assistance between the:Business Office and the Curriculum Coordihators. .
- There was no eVidence adduced, iei.thervtesti'monial or through ‘a job description, that '
_elevated Ms Smith’s clerical assistance to Mr. Henry‘vto a confidential ievel.
We find that the District has failed to éstablish_ a confidential relationsh‘ip betwee}vn-:.
-the clerical assistancé Ms. Srﬁ_i‘th provided-and Mr Henry’s managerial responsibilities. -
Based on the foregoing, we deny the District’'s exceptions and affirm the ALJ’s

decision.

°/d.-at 3003.
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IT IS, THEREFORE, ORDERED that the application must be, and it hereby is,

dismissed.

DATED: January 24, 2000

Michael R. Cuevas, Chairman

/%JW

Mar€ A. Abbott, Member

o A N,
) o | o JhnT Mitchell, Member
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~ STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

In the-Matter of
SARA-ANN P. FEARON,

Charging Party,

—and- - CASE NO. U-20760
UNITED FEDERATION OF TEACHERS,

. Respondent,

-and -

BOARD OF EDUCATION OF THE CITY SCHOOL

- DISTRICT OF THE CITY OF NEW YORK,

Employer.

SHELLMAN D. JOHNSON, for Charging Party

JAMES R. SANDNER, GENERAL COUNSEL (MARIA ELENA GONZALEZ of . .
counsel), for Respondent o L

ROBERT E. WATERS, ESQ., for Employer

BOARD DECISION AND ORDER

This case comes to us on exceptions of Sara-Ann P. Fearon to the Director's
decision of September 15, 1999 which denied Ms. Fearon’s motion to reopen the
improp;er practice charge she filed against the United Federation of Teachers (UFT).

The charge alleged a violation of §209-a.2(c) of the Public Employees’ Fair
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their grievances.'

However, the county controlled the economic terms and conditions of employment fori
sheriff's department employees. According to the majority in County. of Ulster, that
shared control over all of the essential subjects to be negotiated dictated that the
county and the sheriff participate in collective bérgaining with a separate unit of sheriff's
depertment employees as “joint employers.”'® Although the Board did not specifically:
-discuss §207.1(b), we view that decision to have been designed to accommodate that
statutory criterion.

| - In County of Nassau and Nassau County Sheriff,'” the Board had occasion to
~ reexamine the concept of a joint employer relationship as it applies to an appointed
‘sheriff. There, the Board ooncluded that an appointed sheriff is essentiélly a
department head, with no.independent 'statu‘s as a joint employer. As we noted in
remanding this matter to the Director, that decision may not have any dispositive impact
on‘ the status of an elected sheriff. We now take the opportunity to consider the
reasoning underlying Nassau County as it applies to an elected sheriff.

" The office of sheriff is an instrumentality of government that exercises

153 PERB [3032, at 3529.

'®The dissent in County of Ulster opined that the sheriff is the sole employer,
despite the fact that the county controlled the employees’ economic terms and
conditions of employment. ' ' o

1725 PERB 3036 (1992).
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governmental powers under the laws of the state,'® whether or not the official holding
that office is electe.d.19 Therefore, although the government of which the office of sheriff
is an instrumentality is the county, it meets the technical definition of public employer
under the Act.® But, as the Board noted in Nassau County, the mere fact that a person -
or entity is a public employer establishes only that it is subject to the Act.*" It does not
impose any bargaining obligationsl,z2 and, therefore, .it does not dictate any uniting
results uﬁder §207.1(b). |

However, unlike other instrumentalities of governmént, the office of Sheriff of

* Putnam County is an elective office under Article X, §13, of the State Constitution. In - |

contrast to an appointed sheriff, who serves at the pleasure of the county executive
Who appointed him, the Sheriff can only be removed from office by the Governor.?

There is no higher executive office or official in the County to which the Sheriff is

8See, e.g., County Law §650 (sheriff is the conservator of the peace); Correction
Law §§500-a, 500-c (sheriff operates the county jail); CPLR Article 51 (sheriff is the
enforcement officer for court orders); Judiciary Law Article 13 (sheriff provides court
security); General MunICIpaI Law §71 (sheriff to take all lawful means to protect persons -
or property threatened by mob or riot). o :

See County of Nassau and Nassau County Sheriff, supra note 17.
DAct 201.6.
21County of Nassau and Nassau County Sheriff, supra, n. 19.

”See; e.g., Hudson Valley Dist. Council of Carpenters v. State of New York,
Dep't of Correctional Serv., 152 A.D.2d 105, 23 PERB {7514 (3d Dep't 1989).

2N.Y.S. Constitution, Article XIlI, §13. However, the office itself can be
abolished by the County legislature if approved by referendum. Westchester County
CSEA v. Del Bello, 70 A.D.2d 604 (2d Dep't.), revd, 47 N.Y.2d 886 (1979).
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accountable. Therefore, the Sheriff is the chief executive officer of the Sheriff's
Department. Consistent with that status, and like the sheriff in Ulster County, the
Sheriff's duties and powers under the County Law can only be altered by_Iocal
legislation, to the extent authorized under the Municipal Home Rule Law.

. In addition to being the chief executive officer of the Sheriff's Department, as in
Ulster County, the Sheriff'wields executive control over signifiéant noneconomic terms
and conditions of employment flowing from his powers under the County Law. Those
powers include the power to hire and fire employees, who serve at his pleasure.?
Moreover, inherent to his statutory duties,? the Sheriff has the power to direct his
employees and to determine their day-to-day working conditions.

~ In finding that the County is the sole employer for the.at-issue employees, .th'e
Director relied on the effect that a recent amendment to Article XIlI, §13, of the State
Constitution had on sheriffs. That amendment, effective January 1, 1990, deleted f'rorﬁ‘

Article XI1I, §13, the sentence: “But the county shall never be made responsible for the

acts of the sheriff.” Prior to the amendment, a sheriff was personally liable for the -

misdeeds of the department’s civil deputies. In Nassau County, upon which the
Director relied here, the Board held:?®

A sheriff was liable for the negligencé or misconduct of his
deputies, any of whose duties related to civil matters,

2County Law §652.
*See supra note 18.

%25 PERB /3036, at 3075.
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[footnote omitted] even when those civil duties were
arguably slight and incidental to criminal duties. [footnote
omitted] Because of this liability, a sheriff was generally
permitted to hire and fire deputies, without benefit or
restriction of any civil service requirements. [footnote
omitted] The sheriff's control over certain aspects of the
deputies' employment relationship stemmed from this
centuries-old imposition of vicarious liability. Construing
Ulster not long after it was issued, the Board stated that a
joint employer relationship was found in that case because
"the Sheriff was responsible for appointing his deputies, who
served at his pleasure, while the County controlled
appropriations covering benefits sought by the deputy
sheriffs." [footnote omitted] |

It is our opinion that this uniqueness of a sheriff's office, whichis
the primary underpinning for a joint employer relationship between
a county and sheriff, has been removed by a recent change in the
State Constitution, at least insofar as an appointive sheriff is
concerned. [footnote omitted] -

Thereforé, the Board concluded there that an appointed sheriff is not a joint employe_r

- with the county, but that the county is the sole employer of sheriff's department

employees.

We agree with that Board’s determination that a county is the sole empldyer ofl »
employees of a sheriff who is a'ppointed by éuperi_or executive county officials. We also
agree that sheriffs’ vicarious liability was the underpinning for the unfettered discretion

that sheriffs had in hiring and firing civil deputies under the County Law.”” We disagree, |

- however, with the prior Board’s determination that that vicarious liability was also the

~ underpinning for the joint employer relationship found in Ulster County. In fact, the

majority in Ulster County specifically found that the sheriff's liability was immaterial to a

“’See Flaherty v. Milliken, 193 N.Y. 564 (1908)
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uniting determination under the Act,?® and, in confirming the majority’s decision, Justice

Simons, then writing for the Appellate Division, Third Department, specifically agreed.?

We find that the existence or nonexistence of a sheriff's vicarious liability for the
misdeeds of his or her employees is no more material in fashioning the most
appropriate bargaining unit now. Indeed, the amendment to Article XIllI, §13, does not
automatiically relieve sheriffs of that liability.*

.Li:kewise, we do not consider it m‘ateriél that civil deputies are now included in

the classifiéd civil service as a result of the amendment.®* That fact does not extinguish

a sheriff's power to hire and fire employees, who continue to serve at his pleasure

under the County Law.* It simply Iimifs the field of candidates from which he may |
select and promote e'mployees, and the conditions under which he may discipline and
dismiss fhem. Indeed, sheriffs have always been so constrained with respect to
deputies engaged in IaW enfdrcemeht and they were even potentially so constrained
with respect to civil deputies.®

In our view, the material distinctibn between this case and Nassau County is that

23 PERB 3032, at 3528 (1970).

| 2 County of Ulster and Ulster County Sheriff’s Office v. CSEA, supra note 14, at
7101. - : : : ' :

0See Santiamagro V. County of Orange, 226 A.D.2d 359 (2d Dep’t 1996).
¥1See Thoubboron v. N.Y.S. Dep't. of Civil Serv., 79 N.Y.2d 982 (;1992).
2See McMahoﬁ v. Michaelian, 38 A.D.2d 60 (2d Dep't 1‘971 ).

3/d.
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- the sheriff in Nassau County, as an appointee of the county executive, is not a chief

executive officer of an instrumentality of government. Although his powers énd duties

 are the same as those of an elected sheriff, an appointed sheriff serves at the pleasure

of the county executive who appointed him. Like any other department head, an

appointed sheriff who deciines to exercise his powers as the county executive sees fit -

can expect a brief term in office, assuming he or she is hired at all. Thus, as the Board

found in Nassau County:*

[A]n appointive sheriff, for purposes of the Act, is no

differently situated as a matter of law than the many different

officials of state and local government who carry out

statutory mandates of various types, none of whom have

been identified as independent public employers or have

been made part of a joint employer relationship. [footnote

omitted] , ’
In contrast, because an elected sheriff does not hold office as an appointee of higher
executive officials, he is not a department head. He is a chief executive officer who,
like an elected county executive, is accountable only to the county legisiature and the
citizens of the county.

Therefore, we reaffirm the Iohg line of Board decisions holding that the uniting

criteria set forth in §207.1(b) requires that an elected sheriff, as the chief executive .

officer of an instrumentality of government who wields ultimate executive control over

significant noneconomic terms and conditions of employment, must participate in

- *Supra, note 17, at 3075. However, Nassau County should not be read to mean
that employees of an appointed sheriff must be placed in a county-wide collective
bargaining unit. Such a uniting determination requires our traditional analysis under
§207.1(a) and (c).



'\/’

~—

Board - G-4609 | 13
collective bargaining as é joint employer with the county that cohtrols the employees’
economic terms and conditions of employment. Only then can the policies.of the Act be
effectuated through meaningful negotiations. In our view, the amendment to Article

X1, §13, of the State Constitution and the concomitant inclusion of civil deputies in the

~ classified civil service do not warrant a contrary result.*® Contrary to the County’s

- argument to us, we find it similarly i.mmaterial that the State Legislature declined to act

on a bill that would have amended the Taylor Law by making elected sheriffs and
counties joint employers.3®

We now turn to the Director’s ;Jnifing determination. We first note that there is no
dispute that if the at-issue employees are not managerial, as the Director found; then

they are appropriately included in a separate unit of Sheriffs Department employees.

- The only question before us is whether the employees are man_égerial.

The County argues that the Director failed to consider the civil service job .

descriptions appilicable to the empioyees, and that his summary of their duties was

incomplete. However, having reviewed the entire stipulated re.cord, we find that the at-

issue empldyees’ tasks and responsibilities support the Director’s determination for the
reasons stated in his decision. We disagree with the County’s assertion that the duties
not specifically described by the Director merit a contrary conclusion. Indeed, the

record overwhelmingly establishes that these employees are high-level supervisors akin

¥In so finding, we note, but do not adopt, the former Director’s decision in Essex
County and Essex County Sheriff, 29 PERB 14002 (1996).

%Assembly bill A05910; Senate bill S04900.
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to the clerks of the Court of Appeals and the Appellate Division, 'First and Second
Departments, in State of New York - Unified Court System,* who, we held, are not
managerial or confidential despite their fole in personnel and policy-making
determinations. The bare fact, emphasized by the County, that some of these high-

level supervisors have the power to hire and fire part-time employees does not, in our.

- view, evince the sort of conflicts of interest designed to be minimized by designations

as managerial. Nor does the fact that some of the employees write and implement

personnel policies. Such duties are common to high-level supervisors,® but do not

" warrant the deprivation of representational rights associated with a designation as

managerial.**

(T IS, THEREFORE, ORDERED that the Counfcy’s exceptions and cross-
exceptions aré deniedf..'a.nd that the Sheriff's exceptions are granted. -

IT IS FURTHER ORDERED thét the matter bé, and heréby is, remanded to the

Director for proceedings to determine whether a majority of the empioyees in the

3730 PERB 43067 (1997), confd sub nom. Lippman v. PERB, _A.D.2d _, 32
PERB 7017 (3d Dep't 1999).

®See, e.g., Uniondale Union Free Sch. Dist., 20 PERB 43027 (1987), rev’d and
remanded on other grounds, 140 A.D.2d 612, 21 PERB {7012 (2d Dep’t 1988), on :
remand, 21 PERB 9[3060 (1988); Metropolitan Suburban Bus Auth. v. PERB, 48 A.D.2d .
206, 8 PERB 7009 (3d Dep’t 1975), conf 7 PERB {3025 (1974).

¥See, e.g., Waterviiet Housing Auth., 18 PERB {[3079 (1985).
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bargaining unit that the Director found to be most appropriate desire to be represented
by the Association.

DATED: January 24, 2000

Albany, . W

Michael R. Cuevas, Chairman

7%%

MarcA Abbott, Member

UhnT Mitchell, Member
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 STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

In the Matter of

OWEGO-APALACHIN ADMINISTRATORS’ AND
SUPERVISORS’ ASSOCIATION,

Petitioner,

-and - | ' CASE NO. CP-580

OWEGO-APALACHIN CENTRAL SCHOOL
DISTRICT,

Employer.

DOUGLAS E. GERHARDT, ESQ., for Petitioner

HOGAN & SARZYNSKI, LLP (MICHAEL G. SUROWKA of counsel), for
Employer S

BOARD DECISION AND ORDER

This matter comes to us on exceptions filed by the Owego-Apalachin

Administrators’ and Supervisors’ Association (Associ'ation) to the Administrative Law

Judge’s (ALJ) decision on its petition for unit placement filed pursuant to §201.2(b) of

PERB's Rules of Procedure (Rules).
The Owego-Apalachin Central School District (District) created the positibn of

Administrative Assistant on September 24, 1998. The District considered this position

B managerial/confidential. On November 8, 1998, the Association filed a petition for unit

- placement seeking to place the Administrative Assistant title in the unit of administrative
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and supervisory personnel which it current_ly répresents. The District objected to the
proposed placement and a hearing took.place on April 27, 1999. |

The Association has filed exceptions to the ALJ’s decision dismissing the
Association’s petition. The Association argues, inter alia, that the ALJ “failed to
consider the record as a whole” in making his décision.

We disagree. After reviewing the record and considering the parties’ arguments,
we affirm the ALJ’s decision. The record supports the ALJ’s decision that the |
Administrative A.ssistan.t title .should not be placed in t}h’e Associatién’s bargaining unit.

We have long held that an employee’s status as either managerial or confidential
may be considered in a proceeding broug.ht by a party other than the employer.! This

matter comes to us on a unit pIacerhent petition filed by the Association.: The District

'objected on the grouvnds that the at-iséue title should be outside the bargaining unit

because of the duties relating to collective bargaining negotiations connected with the .

Administrative Assistant’s position. The District considered this position managerial.? -

We have seen an evolution in the treatment of mahagerial erhployees. The

language of the current statute defines who may be designated “from time to time as

* "McGraw Cent. Sch. Dist., 21 PERB 93001 (1988), affg 20 PERB 4073 (1987),
where the Board dismissed a representation petition based on the Director’s deC|S|on
that the employees at issue were managerlal

*The District not having filed an application pursuant to the Act and §201.10 of
the Rules of Procedure precludes us from making a designation of this title as either
managerial or confidential. :
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managerial . . . upon application of the public employer to the appropriate board . . L
Any doubt as to the managerial status of an employee must be decided in favor of

coverage by the Act. The statutory criteria have been applied conservatively in order to

‘prevent an employee from being denied collective bargaining rights based on

“ speculation.*

‘The statute® is quite specific regarding the criteria for managerial designation.

There are only two alternate standards. The employee must (1) formulate policy or

"(2) reasonably be required to assist directly in the preparation for and conduct of -
.collective negotiations or to have a major role in the administration of collective

.agreements or personnel administration. We have determined that the bases for -

managerial designation are alternative and not cumulative. Consequently, it is not

' _:hecessary to satisfy both standérds in order to consider an employee managerial.6 :

‘We note that in 1994, the As_so_ciation"filed a petition seeking to represent certain

‘administraiive employees and the District sought to exclude as manageriai the Director

of Education and the Director of Special Services.. A hearing was held before the same

‘ALJ as the instant proceeding. PERB’s Director of Public Employment Practices and

*Act §201(7)(a)i)i).

*City of Norwich, 28 PERB 14078 (1995); Owego-Apalachin Cent. Sch. Dist., 28
PERB 114011 (1995); DeRuyter Cent. Sch. Dist., 27 PERB {4050 (1994).

SAct §201(7)(a).
6Greenburg Cent. Sch. Dist. No. 7, 20 PERB 113035 (1987).
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Representation determine'd that both of the District's Directors should be included in the-
unit to be represented by the Association.’

In 1998, the District reorganized its administrative structure and abolished the
positions of Director of Education and Director of Special Services. The District
replaced these titles with the Director of Instruction and Administrative Assistant.”

The Association, in its exceptions, principally argues that the record as a whole :
doeé nbt support ALJ Mayo’s determination. We disagree. The District’s ASéistaﬁt

-Superintendent, Gerald Russell, was the first-witness called bS/ the Association. He
testified that “at the time Mr. Comerford was hired there was an expectation that he-
would be actually involved in all phases of [collective bargainin'g] negotiations . .. .”8 |
He was pért bf the negotiating team . . . .”® “He [Comerford] would be involved with all -

~ the negotiations from the day he was hired . . . .” “It was a perfect time for
“training . . . "% “We were acting prospectively anticipating a future need for another

negotiator.”" Russeil “fully expected that Mr. Comerford’s role wouid increase as he .

. gained more experience.”"?

"Owego-Apalachin Cent. Sch. Dist., supral, note 4, before ALJ Gordon R. Mayo. ’ "
8Tr. p. 53.
°ld. p. 55.
°/d. p. 64.
"Id. p. 65.
2/d, pp. 71-72.
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In addition, the Association argues that the_ALJ failed to follow prior PERB
decisions regarding unit placément and as such violated the rule of stare decisis. In
support of this position, the Association relies upon, among others, our decisions in
Town of De.Wit‘z‘13 and City of North Tonawanda.' The Association’s reliance upon
| these decisions is misplaced. Dewitt deél;c with the designation of an employee as
confidential and North Tonawanda is. also distinguishable on its facts. The employer in
North Tonawanda failed to produce sufficient evidence for the Director to designate
certain employees managerial or confidential. Consequently, the Director found that
unit plaéement was appropriate.

We have previdusly'held sc_hool districf Administrative‘Assistants to be
managerial employees ech'ude'd from all units when we:have found that theif_duties
involved administering Ia.bor.agreements‘or the conduct of negotiations for the diétrictﬂ*”_
As we have stated and, as noted by the‘ALJ, the record is clear that the Administrative
Assistant, Thomaé Comerford, had been involved in collective bargaining issues even

though negotiations over successor agreements had not yet begun.' Furthermore, the

1232 PERB 3001 (1999).
1431 PERB 14029 (1998).

“Frewsburg Cent. Sch. Dist., 17 PERB 93074 (1983); Whitesboro Cent. Sch.
Dist., 12 PERB 3111 (1979). |

'®Jamestown Professional Firefighters Ass’n., Local 1772, AFL-CIO v. Newman,
19 PERB 1[3019 (1986), confd, 126 A.D.2d 826, 518 N.Y.S.2d 318, 20 PERB {7004
(3d Dep’t 1987). See City of Newburgh, 16 PERB {[3053 (1983), where we held that an
employee may be designated “managerial” on the basis of services that may
reasonably be required of him in the future, while an employee may be designated
“confidential” only on the basis of services already performed. Citing City of
Binghamton, 12 PERB /3099 (1979).
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job description for Administrative Assistant includes “[service] on the District’s
negotiation team for négotiations with all employee bargaining units; [assisting] the
Assistant Superintendent in the‘development of negotiation vpositions; [assisting] the: -
Assistant Superintendent in the development of negotiation proposals.”” |

The record clearly demonstrates that Comerford was hired to succeed Russell as
negotiator and, in the interim, he was being trained in the art of collective bargaining. .
He also directly participated in the limited amount of negotiations that were ongoing -
prior to the opening of negotiations for successor agreements. Under the
circumstances, this activity is sufficient to meet o\ur‘ s’tandard.“'i The exceptions are, -
therefore, dismissed in their entirety.

We accordingly affirm the decisién of the ALJ that the title of Administrative
Assistant is not appropriately included in the petitioner’s urﬁt.

IT IS, THEREFORE, ORDERED that the petition bé, and it hereby is, dismissed. .= -
T dyewvox 7 O,
| - Michael R Cuevas, Chairman
D 4 4
7 ftarc A. Abbott, Member
(jﬁn T. Mi:cchell, Me”mber\'

"See District's Answer Ex. 4, qVII. Personnel Administration.

Binghamton, 12 PERB {3099 (1979).

®Clinton Community College, 31 PERB {[3070 (1998); Greenburg Cent. Sch.
Dist. No. 7, supra, note 6.



STATE OF NEW YORK :
PUBLIC EMPLOYMENT RELATIONS BOARD

In the Matter of

LOCAL 342, UNITED MARINE DIVISION, ILA,
AFL-CIO,

Petitioner,
-and- : CASE NO. C-4925

BOARD OF COOPERATIVE EDUCATIONAL
SERVICES, COUNTY OF NASSAU,

Employer.

~ CERTIFICATION OF REPRESENTATIVE AND ORDER TO NEGOTIATE

A representation proceeding having been conducted in the above matter by the

- Public Employment Relations Board in accordance with the Public Employees' Fair

- Employment Act and the Rules of Procedure of the Board, and it appearing that a

negotiating representative has been selecfed,

Pursuant A}to the authority vested in the Board by the Public Employees' Fair
Employment Act, | |

IT IS HEREBY CERTIFIED that Local 342, United Marine Division,‘ ILA, AFL-
ClO, has beén designated and selected by a majority of the employees of the above-
named public employer, in the unit agreed upon by the parties and described below, as
their exclusive represehtative for the burpose of collective negotiéti':c)hs and the

settlement of grievances.
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Included: Employees of the Department of Career Education employed as
Adult Educators who work less than twenty (20), and a minimum of
three: (3) hours, or more of pupil contact hours per week.

Excluded: AI.I others.

FURTHER, IT IS ORDERED fhat the above named public employer shall
negotiate collectively With Local 342, United Marine Division, ILA, AFL-CIO. The duty to
negotiate cc;llectively includes the mutual obligation to meet at reasonable times énd |
confer in good faith with respecf to wages, hours, and other terms and conditions of
employment, or the negotiation of an agreement, or any question arising thereunder,

and the execution of a written égreement incorporating any agreement reached if

requested by either party. Such obligation does not compel either party to agree to a

N

proposal or require the making of a concession.

DATED: January 24, 2000
Albany, New York

Michael R. Cuevas Chalrman

N 7,

Marc A. Abbott, Member v

(/ John T. Mitchell, I_Vlember
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STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

In the Matter of

CIVIL SERVICE EMPLOYEES ASSOCIATION, INC,,
LOCAL 1000, AFSCME, AFL-CIO, '

Petitioner,

and- - | CASE NO. C-4936

WEEDSPORT CENTRAL SCHOOL DISTRICT,

Employer.

CERTIFICATION OF REPRESENTATIVE AND ORDER TO NEGOTIATE
A representation proceeding having been conducted in the above matter by the
Public Employment Re_lations Board in accordance with the Public Employees' Fair

Employment Act and the Rules of Procedure of the Board, and it appéaring that a

‘negotiating representative has been selected,

Pursuant to the authority vested in the Board by the Public Employees' Fair
Employment Act, - |
| IT IS HEREBY CERTIFIED that the Civil Service Employees Assqciation, Inc.,
Local 1000, AFSCME, AFL-CIO has been designated and selected by a majority of the
erﬁployees of the above-named public empldyer, in the unit agreed upon by the parties
and described below, as their exclusive repreéentative for the purpose of collective.

negotiations and the settlement of grievances. .
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Included: All regularly employed full and part-time bus drivers, teacher aides,
“custodians, building maintenance helpers and bus mechanic.

Excluded:  All other employees, including substitute and casual employees in
the included titles above, and specifically excluding all
administrators, head of transportation, head custodian, district
office clericals, secretaries to school principals and nurses.

FURTHER, IT IS ORDERED that the above named public employer shall

negotiate collectively with the Civill Service Employees Asso.ciation, Inc., Local 1000,
AFSCME, AFL-CIO. The duty to negotiate collectively includes the mutual obligation to
meet at reasonable times and confer in good faith with respect to wages, hours, and |
1\) other terms and conditions of employment, or the negotiation of an agreement, or any .
~ question arising thereunder, and the execution of a written agreement incorporating a'ny
agreement reached if requested by either party. Such obligation does not compel

either party to agree to a proposal or require the making of a concession.

DATED: January 24, 2000
Albany, New York

W

"~ Michael'R. Cuevas, Chairman

/e At

7 Marc A. Abbott, Member /

W T2

U John T. Mitchell, MembeT




