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determining the unit placement of [any new or 
substantially altered] a position, the director shall 
consider whether the placement would be consistent with 
the criteria set forth in section 207 of the act. The 
director may decline to make any clarification or 
placement not otherwise consistent with the purposes or 
policies of the act. Exceptions to any determination 
of the director may be filed pursuant to section 201.12 
of this Part. 

This rule change is intended to permit petitions adjusting 
the composition of an existing unit to be filed at any time by 
the parties to an existing bargaining relationship. All of the 
purposes served by the former §201.2(b) would be undisturbed by 
the amendments, which are intended to broaden those existing 
uses. The section would apply unless the petition raised an 
issue concerning the incumbent union's continuing majority 
status. If majority status were placed in issue, a 
certification/decertification petition would have to be filed 
under §201.3(d), as is currently the case. It is anticipated 
that §201.2(b) as amended would be used primarily to add 
unrepresented employees to an existing unit. Under the Board's 

A recent decision in New York Convention Center Operating 
- Corporation, that type of petition will not usually result in a 

question of majority status. An alternative mechanism is 
provided under existing §201.3(d) if majority status were placed 
in issue. Majority status questions would be presented in the 
context of a certification/decertification petition whether or 
not the unrepresented employees hold newly created or 
substantially altered positions. Majority status, therefore, 
replaces the concept of "newly created or substantially altered" 
as the factor defining the type of petition which may be filed; 

I §2 01.2(b) when there is no majority status issue; §201.3(d) when 
there is. 

§201.3(a) 

A petition for certification may be filed between 30 
and [60] 120 days after a public employer has been 
asked to recognize an employee organization, if the 
request has not been denied and no employee 
organization has been recognized or certified as a 
majority representative of any of the employees within 

| the unit alleged to be appropriate; provided, however, 
: that the petition may be filed by the public employer 

within such 3 0 days. Unless filed by a public 
employer, such a petition shall be supported by a 
showing of interest of at least 3 0 percent of the 

J employees within the unit alleged to be appropriate. 

This rule allows a union seeking recognition to afford an 
employer more time to come to a decision as to whether to extend 
recognition. 
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§201.5(e) 

Notice of filing of application. Any party filing a 
petition for certification or a petition under 
§201.2(h) of this Part, which seeks a review of a 
managerial or confidential designation made pursuant to 
§201.10 of this Part, shall, simultaneously with the 
filing, mail notice thereof to each managerial or 
confidential designee named in the petition and state 
in writing to the director that it has mailed the 
notice of filing in accordance with this section. The 
notice shall include the date the petitioner filed the 
petition with the director and a copy of the petition 
and such attachments thereto as pertain to the named 
designee. 

This rule is intended to give designated M/C employees 
notice of a petition which would effectively remove the 
designation and some information concerning the nature of that 
petition. 

§201.9(a)(1) 

Investigation. Subsequent to the filing of the 
petition the director shall direct an investigation of 
all questions concerning representation including if 
applicable whether the showing of interest requirement, 
as set forth in §§201.3 and 201.4 of this part, has 
been met; whether more than one employee organization 
seeks to represent some or all of the employees in the 
allegedly appropriate unit; and whether there is 
agreement among the parties as to the appropriateness 
of the alleged unit[;]^_ [and whether the parties wish 
the negotiating representative to have exclusive rights 
of representation.] 

This amendment is required because exclusivity is now 
granted by §204.2 of the Act upon recognition or certification. 

§201.9(g) 

Action By Director. After completion of the 
investigation or hearing, as the case may be, or upon 
the consent of the parties, the director shall [issue a 
decision which may direct an election or otherwise] 
dispose of [the matter] the question of representation. 
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§201.9(g)(1) 

§201.9(g)(1) Certification Without an Election. If 
the choice available to the employees in a negotiating 
unit is limited to the selection or rejection of a 
single employee organization, that choice may be 
ascertained by the Director on the basis of dues 
deduction authorizations and other evidences instead of 
by an election. In such a case, the employee 
organization involved will be certified without an 
election if a majority of the employees within the unit 
have indicated their choice by the execution of dues 
deduction authorization cards which are current, or by 
individual designation cards which have been executed 
within six months prior to the date of the director's 
decision recommending certification without an 
election. The determination by the director that the 
indications of employee support are not sufficient for 
certification without an election is a ministerial act 
and will not be reviewed by the board. The director 
shall inform all parties in writing if the director 
determines that the indications of employee support are 
sufficient for certification without an election. The 
director's determination in this respect is reviewable 
by the board pursuant to a written objection to 
certification filed with the board by a party within 
five working days of its receipt of the director's 
notification. An objection to certification shall set 
forth all grounds for the objection with supporting 
facts and shall be served on all parties to the 
proceeding. A response to the objection may be filed 
within five working days of a party's receipt of the 

objection. A copy of any response shall be served on 
all other parties. Section 2 01.12 of this part shall 
not otherwise apply except paragraphs (b)(1) and (h) 
thereof. 

This amendment is intended to speed the certification 
process in cases involving certification without an election. 
These cases are not usually contested and there is no need to 
subject the Director's determination recommending certification 
to the full range of procedures governing exceptions under 
§201.12. 
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§201.9(h)(2) 

[Within five working days after a final tally of 
ballots has been furnished, any] Any party may file 
with the director an original and four copies of 
objections to the conduct of [the] an election or 
conduct affecting the results of the election[.] within 
five working days of its receipt of a final tally of 
ballots. Such objections shall contain a [short 
statement of the reasons therefor.] clear and concise 
statement of the facts constituting the bases for the 
objection, including the names of the individuals 
involved and the time and place of occurrence of each 
particular act alleged. The objections shall be in 
writing and be signed and sworn to before any person 
authorized to administer oaths. Copies of such 
objections shall simultaneously be served upon each of 
the other parties by the party filing them, and proof 
of service shall be filed with the director. 

§201.9(h)(3) 

An answer [may] shall be filed within five working 
days [from service] after receipt of the objections. 
One copy of the answer shall be served on each party 
and the original, with proof of service and four 
copies, shall be filed with the director. The answer[, 
if submitted,] shall contain a [concise statement of 
facts in refutation of the objections.] specific 
admission, denial or explanation of each allegation of 
the objection and a clear and concise statement of any 
other relevant facts. The original shall be signed and 
sworn to before any person authorized to administer 
oaths. 

If a party fails or refuses to file a required 
answer, such failure or refusal may be deemed to 
constitute that party7s admission of the material facts 
in the objections and a waiver by that party of a 
hearing. 
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§201.9(h)(4) 

If objections are filed to the conduct of the 
election or conduct affecting the results of the 
election, or if challenged ballots are sufficient in 
number to affect the results of the election, the 
director shall investigate such objections or 
challenges, or both, and shall [prepare a decision.] 
take the appropriate action. The director may prepare 
a decision, or direct a hearing in accordance with the 
provisions of section 201.9(b)-(e) of this Part. 

These amendments to the election objection procedures are 
intended to codify certain existing practices and case law 
interpretations and to require a greater specificity of objection 
and response. 

§201.11 

Upon completion of proceedings, the director shall 
issue a decision and submit the record of the case to 
the board. The record shall include the petition or 
application, notice of hearing, motions, rulings, 
orders, stenographic report of the hearing, 
stipulations, exceptions, documentary evidence, any 
briefs or other documents submitted by the parties, 
objections to the conduct of an election or conduct 
affecting the results of an election, and the decision 
of the director. Briefs may be filed within such time 
and upon such terms as the director or the assigned 
administrative law judge may direct. Reply or 
supplemental briefs, however denominated, will not be 
permitted without prior request to and approval by the 
director or the assigned administrative law judge who 
shall fix the conditions for submission if approved. 

§204.8 

Any party shall be entitled upon request made before 
the close of a hearing conducted by an administrative 
law judge designated by the director, to file an 
original and four copies of a brief or proposed 
findings of fact and conclusions of law, or both, 
within such time as fixed by the administrative law 
judge. The administrative law judge may direct the 
filing of briefs when the submission of briefs is 
warranted by the nature of the proceeding or the 
particular issue therein. Any such brief or proposed 
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findings of fact and conclusions of law filed with the 
administrative law judge must be accompanied by proof 
of service of a copy thereof upon all other parties. 
Reply or supplemental briefs, however denominated, will 
not be permitted without prior request to and approval 
by the administrative law judge who shall fix the 
conditions for submission if approved. 

§206.7(a) 

After completion of the hearing, or upon the 
consent of the parties, the administrative law judge, 
if any, shall submit the case, including his or her 
report and recommendations, to the board. The record 
shall include the charge, notice of hearing, motions, 
rulings, orders, stenographic report of the hearing, 
stipulations, exceptions, documentary evidence and any 
brief or other documents submitted by the parties. The 
board shall cause the report and recommendations of the 
administrative law judge, if any, to be delivered to 
all parties to the proceeding. Briefs may be filed by 
any party within seven working days after receipt of 
the report and recommendations of the administrative 
law judge, if any; provided, however, that the board 
may extend the time during which briefs may be filed 
because of extraordinary circumstances. An original 
and four copies of the briefs shall be filed with the 
board. Reply or supplemental briefs, however 
denominated, will not be permitted without prior 
request to and approval by the board which shall fix 
the conditions for submission if approved. 

The amendments in 201.11, 204.8 and 206.7(a) are intended to 
establish a uniform briefing policy. 

Part 211 Subpoenas 

§211.1 Scope. fa) The following relates to the 
issuance of subpoenas to compel the attendance of a 
person to testify at a hearing conducted by the board 
or a designee of the board on behalf of a party who is 
not represented by an attorney of record, subpoenas 
duces tecum requiring the production of books, records 
or documents from a municipal corporation or the state, 
or subpoenas duces tecum on behalf of a party who is 
not represented by an attorney. 
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(b) Nothing contained herein shall in any way affect 
the right of any person or entity to issue a subpoena 
pursuant to law. 

§211.2 Issuance of Subpoenas. All agency subpoenas 
shall be issued by and at the discretion of the 
presiding administrative law nudge. The administrative 
law nudge may grant or deny any subpoena reguest in 
whole or in part. Requests for a subpoena made within 
ten working days of a scheduled hearing will not be 
considered absent good cause shown by the party 
requesting the subpoena. 

§211.3 Request for Subpoena. (a) The administrative 
law judge shall issue a subpoena only when the party 
applying for it submits to the administrative law nudge 
a written affidavit of necessity. 

(b) Contents of affidavit for a witness subpoena. Such 
affidavit must specify: (1) the name and address of 
each individual for whom the subpoena is sought; and 
(2) facts sufficient to establish the relevancy of the 
testimony to be adduced pursuant to the subpoena. 

(c) Contents of affidavit for subpoena duces tecum; 
response. Such affidavit must specify: (1) the books, 
papers or other materials to be produced pursuant to 
the subpoena; (2) facts sufficient to establish the 
relevancy of the documents to be produced; and (3) that 
a copy of the subpoena request and affidavit has been 
served upon all other parties. The person or entity to 
whom or which the subpoena duces tecum is to be 
directed may file with the administrative law judge a 
response to the subpoena reguest, with copy to all 
other parties, within five working days of its receipt 
of the subpoena request. 

§211.4 Service of Subpoena. (a) The administrative 
law judge shall notify all parties as to the 
disposition of any subpoena request and shall furnish 
the party requesting the subpoena a completed subpoena 
form if the request has been granted in any respect. 

(b) Service of the subpoena and the payment of 
appropriate witness fees shall be the responsibility of 
the reguesting party. Service shall be made as 
required by law. 
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§211.5 Time and Place for Production of Documents. 
The administrative law judge may direct that any books, 
papers, documents or other objects ordered pursuant to 
this part be produced at a time or date prior to the 
hearing or prior to the time they are to be offered in 
evidence. The administrative law judge may, upon 
production of the documents, permit any party to 
inspect them prior to the scheduled hearing. 

§211.6 Motion to Quash. (a) Any individual who has 
been served with a subpoena or any party may file a 
motion with the administrative law judge, on notice to 
all parties, to guash any subpoena issued pursuant to 
this part. 

(b) Any such motion must be made promptly after the 
issuance of the subpoena so as not to interfere with 
the processing of the case. 

(c) The administrative law judge upon motion or 
reconsideration may quash or modify a subpoena issued 
pursuant to this Part for good cause shown. 

§211.7 Failure to Honor a Subpoena. (a) If a party or 
witness fails without reasonable excuse to comply with 
a subpoena properly served, the default shall be noted 
in the record. (b) The administrative law judge may, 
in his or her discretion, adjourn all or part of the 
hearing to allow the party who has requested the 
subpoena a reasonable opportunity to obtain compliance 
with the subpoena in accordance with applicable law. 
The administrative law judge may also strike from the 
record the pleadings and/or any testimony offered on 
behalf of such party at the hearing, may strike those 
portions of the testimony which are related to the 
matter called for in the subpoena or may take such 
other action as is appropriate. 

Part 211 is new. In many respects, it codifies existing 
policy and practice. The major change is that requests for 
subpoenas duces tecum will be decided by the ALJ, not the Chair. 
I have been persuaded that the Chair is not required by law to 
issue subpoenas duces tecum and I believe that the issuance of 
subpoenas should rest with the ALJ-?s subject to such appeal as i 
appropriate. Provisions have been added regarding notions to 
quash and consequences for noncompliance in clarification of 
agency policy. 
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§205.3 

5205.3 Compulsory interest arbitration; scope. The 
following relates to impasses in collective 
negotiations between those public employers and public 
employees covered by the provisions of §209.4 of the 
Act. 

This amendment merely clarifies and simplifies the existing 
provision. 

§205.6(b) 

Charge. The proposed arbitration of any matter set 
forth in the petition or response may be objected to by 
either party as being violative of §2 09-a.l(d) or 
§209-a.2(b) of the Act by filing an improper practice 
charge pursuant to §204.1 of this chapter. Section 
204.1(b)(4) of this chapter shall not apply. [The 
matter shall be accorded expedited treatment.] If 
filed by the respondent, such a charge [may not] must 
be filed [after the date of the filing of the response 
filed in accordance with section 205.5 of this Part;] 
within ten working days of its receipt of the petition 
requesting arbitration; if filed by the petitioner, 
such a charge [may not] must be filed [more than] 
within ten working days [after] of its receipt of the 
response. 

This amendment is intended to clarify existing language. 

§§205.8 & 205.19 

2 05.8 Conduct of the Arbitration Proceeding. The 
conduct of the arbitration [panel] proceeding shall be 
under the exclusive jurisdiction and control of the 
arbitration panel. The conduct of the arbitration 
panel shall conform to applicable law. 

205.19 Conduct of the Arbitration Proceeding. The 
conduct of the arbitration [panel] proceeding shall be 
under the exclusive jurisdiction and control of the 
arbitration panel. The conduct of the arbitration 
panel shall conform to applicable law. 

These amendments merely conform the language to the intent. 
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§205.10 

Compulsory Interest Arbitration Pursuant to §2 09.5 and 
§209.6 of the Act. The following relates to impasses 
in collective negotiations between the New York City 
Transit Authority and Metropolitan Transportation 
Authority and their subsidiaries and recognized or 
certified employee organizations covered by the 
provisions of §209.5 of the Act[.] and the New York 
City School Construction Authority and recognized or 
certified employee organizations covered by the 
provisions of §209.6 of the Act. 

This amendment merely extends existing interest arbitration 
procedures to the Construction Authority. The Authority is 
subject to compulsory interest arbitration, but we did not have 
any implementing rules. 

New Proposals 

§201.10(b) 

Time for filing of applications. An application may be 
filed [from the first day of the fourth month through 
the last day of the fifth month of the fiscal year of 
the public employer;] at any time; provided, however, 
that with respect to any persons who are in a unit for 
which an employee organization has been recognized or 
certified, only one application which has been 
processed to completion may be filed during a period of 
unchallenged representation status. 

This change is consistent with the amendments to §201.2(b) 
which lifted the restrictions on filing periods for petitions 
seeking to alter the composition of units. The open M/C filing 
periods should not be administratively inconvenient for us. The 
statutorily prescribed effective date of any designations is not 
affected by the rule change. 

§201.4 

(b) In determining whether the evidence submitted to 
establish a showing of interest is timely, the director 
will accept evidence of dues deduction authorizations 
which have not been revoked, evidence of current 
membership, original designation cards or petitions 
which were signed and dated within six months of the 
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submission, or a combination of the three. Designation 
cards shall be submitted in alphabetical order. 

Any showing of interest consisting of individually 
signed and dated petitions shall be submitted on a form 
prescribed by the director which shall include the name 
of the petitioner, the unit alleged by the petitioner 
to be appropriate, and shall represent that the showing 
of interest is in support of the certification and/or 
decertification petition as applicable. 

The Director may require that an alphabetized listing 
of the names of the signators on individually signed 
and dated petitions be filed within a reasonable period 
of time after submission of the showing of interest 
petitions. If such an alphabetized listing is 
required, the person or persons filing the listing 
shall simultaneously file with the director a signed 
attestation that the listing sets forth only the names 
of the signators on the showing of interest petitions. 

This amendment reflects the belief that a showing of 
interest submitted in the form of petitions signed by unit 
employees vary too greatly in their content and often do not 
support the certification or decertification of any employee 
organization. This amendment, while still permitting 
individually signed petitions as a showing of interest, will 
promote more uniformity through the use of a form and will ensure 
that the indications of employee support are truly in support of 
the purpose(s) of the representation petition. 

§201.4(d) 

A declaration of authenticity, signed and sworn to 
before any person authorized to administer oaths, shall 
be filed by the petitioner or movant with the director 
simultaneously with the filing of the showing of 
interest or any evidence of majority status for the 
purpose of certification without an election, pursuant 
to section 201^9(g)(l) of this Part. Such declaration 
of authenticity shall contain the following: 

(1) the name of the individual executing the 
declaration, and a statement of the declarant's 
authority to execute it; if on behalf of an employee 
organization, the declarant's position with the 
employee organization, and a statement of the 
declarant's authority to execute the declaration on its 
behalf; and 
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(2) a declaration that, upon the declarant's personal 
knowledge, or inquiries that the declarant has made, 
the persons whose names appear upon the evidence 
submitted have themselves signed such evidences on the 
dates specified thereon, [and] the persons specified as 
current members are in fact current members[.] and that 
inquiry was made of all signators to the evidence 
submitted regarding their inclusion in any existing 
negotiating unit which is the subject of the 
representation petition. If the declaration is upon 
inquiries the declarant has made, the declarant shall 
specify the nature of those inquiries. 

This amendment is intended to strengthen the existing 
declaration of authenticity. 

New §201.12(d) 

A party filing exceptions, cross-exceptions, response 
or any other pleading authorized under this section 
shall include in its proof of service the date of that 
party's receipt of the paper, ruling, order or decision 
which is the subject of the party's filing and the date 
and method of that filing. 

This rule amendment is intended to provide parties with 
information which will better enable them to assess the 
timeliness of a filing. Existing subsections (d) through (h) 
would be relettered. 

§201.12 

(c) Within seven working days after receipt of 
exceptions, any party may file with the board an 
original and four copies of a response thereto, or 
cross-exceptions and a brief in support thereof, 
together with proof of service of a copy thereof upon 
each party to the proceeding. If a party elects not to 
file a response or cross-exceptions, then within the 
time permitted for those purposes the party shall file 
with the board and serve upon all other parties a 
written acknowledgement of receipt of exceptions and a 
statement of intent not to file a response or cross 
exceptions. Within seven working days after receipt of 
cross-exceptions, any party may file an original and 
four copies of a response thereto, together with proof 
of service of a copy thereof upon each party to the 
proceeding. No pleading other than exceptions, cross-
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exceptions or a response thereto will be accepted or 
considered by the board unless it is requested by the 
board of filed with the board's authorization. Such 
additional pleadings will not be requested or 
authorized by the board unless the preceding pleading 
properly raises issues which are material to the 
disposition of the matter for the first time. If any 
additional pleading is requested or authorized by the 
board, the board shall notify the parties regarding the 
conditions under which that pleading will be permitted. 

This rule is intended to expedite the Board's processing of 
cases by enabling it to establish a ready date with certainty and 
more quickly in circumstances in which there will not be any 
response or cross-exceptions to exceptions. 

§204.10 

(b) The exceptions shall: 

(1) set forth specifically the questions of procedure, 
fact, law, or policy to which exceptions are taken; 

(2) identify that part of the administrative law 
judge's decision and recommended order to which 
objection is made; 

(3) designate by page citation the portions of the 
record relied upon; [and] 

(4) state the grounds for exceptions. An exception to 
a ruling, finding, conclusion or recommendation which 
is not specifically urged is waived. 

(5) set forth the date of that party's receipt of the 
paper, ruling, order or decision which is the subject 
of the exceptions and the date of and method by which 
the exceptions were filed. 

This amendment corresponds to the amendment proposed in 
§201.12(d). 



-15-

204.11 Cross-exceptions; responses; replies. 

Within seven working days after receipt of exceptions, 
any party may file an original and four copies of a 
response thereto, or cross-exceptions and a brief in 
support thereof, together with proof of service of 
copies of these documents upon each party to the 
proceeding. Within seven working days after receipt of 
cross-exceptions, any party may file an original and 
four copies of a response thereto, together with proof 
of service of a copy thereof upon each party to the 
proceeding. No pleading other than exceptions, cross-
exceptions or a response thereto will be accepted or 
considered by the board unless it is requested by the 
board of filed with the board's authorization. Such 
additional pleadings will not be requested or 
authorized by the board unless the preceding pleading 
properly raises issues which are material to the 
disposition of the matter for the first time. If any 
additional pleading is requested or authorized by the 
board, the board shall notify the parties regarding the 
conditions under which that pleading will be permitted. 
A party filing cross-exceptions or a response shall 
include in its proof of service the date of that 
party's receipt of the paper, ruling, order or decision 
which is the subject of the party's filing and the date 
and method of that filing. If a party elects not to 
file a response or cross-exceptions, then within the 
time permitted for those purposes the party shall file 
with the board and serve upon all parties a written 
acknowledgement of receipt of exceptions and a 
statement of intent not to file a response or cross 
exceptions. 

These amendments correspond to and serve the same purposes 
as those in §201.12(c) and (d). 
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PROPOSED 

STATE OF NEW YORK 

PUBLIC EMPLOYMENT RELATIONS BOARD 

Text of Proposed Rules: 

1. A new section 204.15 is adopted to read as follows: 

204.15 Application for injunctive relief. (a) Filing of application. A 

party that has filed an improper practice charge may apply to the board for 

injunctive relief by filing with the director at the board's Albany office 

an original and two copies of an application for injunctive relief pursuant 

to section 209-a.4 of the act. The application shall be filed on a form 

prescribed by the board and shall be signed and sworn to before any person 

authorized to administer oaths. The application shall not constitute any 

part of the underlying improper charge and shall not be considered by the 

director in reviewing the charge pursuant to section 204.2 of this Chapter 

to determine whether the facts as alleged in the charge may constitute an 

improper practice. 

(b) Contents of application. An application for injunctive relief shall 

include the following: 

(1) the name, address, telephone number, fax number, and affiliation, if 

any, of the charging party; 

(2) the name, title, address, telephone number, and fax number of any 

representative filing the application on behalf of the charging party; 

(3) the name, address, telephone number, and fax number of the respondent 

or respondents, and any other party named in the improper practice charge; 

(4) the subsections of sections 209-a.l or 209-a.2 of the act that the 

charging party alleges have been violated; 

(5) an affidavit or affidavits stating, in a clear and concise manner, 

•.hose facts personally known to the, deponent that constitute the alleged 



.-improper practice, the date of the alleged improper practice, the precise 

nature of the injury, loss, or damage arising from it, and the date when 

the alleged injury, loss, or damage occurred or will occur; 

(6) a statement why the alleged injury, loss, or damage will render a 

resulting judgment on the merits of the improper practice charge 

ineffectual if injunctive relief is not granted by the court, and why there 

is a need to maintain or return to the status quo in order for the board to 

provide meaningful relief; 

(7) copies of any documentary evidence in support of the application; 

(8) a copy of the improper practice charge filed; 

(9) proof of personal service of the application on all parties to the 

improper practice charge; and 

(10) at the option of the charging party, a memorandum of law in support of 

the application for injunctive relief. 

Where an application for injunctive relief is not filed at the same time as 

the underlying improper practice charge, the copy of the charge submitted 

in support of the application shall bear the identifying number assigned to 

the charge by the director. 

2. A new section 204.16 is adopted to read as follows: 

204.16 Response to application for injunctive relief. (a) Filing of 

Response. A party served with an application for injunctive relief 

pursuant to section 204.15 of this Chapter may file with the counsel within 

five days of such service an original and two copies of a response to the 

application, with proof of service of a copy of the response on all 

parties. Alternatively, one copy of a response, with proof of service of a 

copy of the response on all parties, may be filed by fax at a telephone 

number designated by the board for.that purpose within five days of service 



of the application. If the response is filed by fax, the responding party 

shall mail or deliver an original and two copies of the response to the 

counsel by the next working day. The response shall be signed and sworn to 

before any person authorized to administer oaths and shall be deemed filed 

when received by the counsel. 

(b) Contents of Response. (1) The response, if any, shall assert any 

defense that the respondent, at the time of filing, believes it could 

rightfully assert in answer to the improper practice charge, including any 

affirmative defenses pursuant to section 204.3(c)(2) of this Chapter. The 

response shall not constitute an answer or responsive pleading to the 

improper practice charge pursuant to section 204.3 of this Chapter, and the 

assertion of any affirmative defense or other defense in the response shall 

not prejudice any party with regard to defenses or affirmative defenses 

that party may plead or not plead in an answer.or responsive pleading filed 

pursuant to that section. 

(2) Any affidavit submitted in support of the response shall be made on 

the basis of personal knowledge of the relevant facts and documentary 

evidence annexed to the affidavit. 

(3) The response may be accompanied by a memorandum of law in opposition 

to the application for injunctive relief. 

(c) Accelerated response. Upon presentation of clear evidence of a 

compelling need to obtain a determination of an application for injunctive 

relief in fewer than 10 days from its receipt by the board, and upon a 

determination by the counsel that such compelling need exists, the counsel 

may direct that a response, if any, shall be filed within a specified time 

earlier than otherwise required by this section. 



STATE OF NEW YORK 

PUBLIC EMPLOYMENT RELATIONS BOARD 

Text of Proposed Rules: 

1. A new section 204.17 is adopted to read as follows: 

Section 204.17 Review of application for injunctive relief. (a) The 

determination whether the charging party has made a sufficient showing 

pursuant to section 209-a.4(b) of the act in an application for injunctive 

relief shall be made by the counsel. In making that determination, the 

counsel shall not be required to consider a response to an application for 

injunctive relief filed after the time prescribed pursuant to section 

204.16 of this Chapter. 

(b) Within 10 days of receipt of the application by the board, where a 

sufficient showing has been made, the counsel shall petition supreme court 

upon notice to all parties for injunctive relief or shall issue an order, 

with notice to all parties, permitting the charging party to seek 

injunctive relief by petition to supreme court. Where a sufficient showing 

has not been made, notice of that determination, stating the reasons for 

it, shall be issued by the counsel to all parties within 10 days of receipt 

of the application by the board. Orders permitting the charging party to 

seek injunctive relief by petition to supreme court and notices to the 

parties that a sufficient showing has not been made may be issued by fax. 

(c) Where the counsel elects to petition supreme court for injunctive 

relief, at the request of the counsel, the charging party shall assist the 

counsel in initiating and prosecuting the petition to supreme court and any 

rsxat.Su ̂ earing, mccion, or appeal. 
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STATE OF NEW YORK 

PUBLIC EMPLOYMENT RELATIONS BOARD 

Text of Proposed Rules: 

1. A new section 204.18 is adopted to read as follows: 

Section 204.18 Expedited treatment where injunctive relief granted. 

Notwithstanding the time limits stated in sections 204.2, 204.3 and 204.6 -

of this Chapter, when injunctive relief is granted by a court pursuant to 

section 209-a.4 of the act, the administrative law judge assigned to the 

proceeding shall, after affording the parties an opportunity for 

consultation, issue a scheduling order or orders setting the dates and 

times for service and filing of answers and responsive pleadings, service 

and filing of motions and responses, conduct of a prehearing conference and 

hearings, and service and filing of briefs or proposed findings of fact and 

conclusions of law. Unless the parties mutually agree to waive the time 

limit for concluding the hearing and issuing a decision pursuant to section 

209-a.4(d) of the act, scheduling orders shall be fashioned in such a 

manner as to permit the administrative law judge to issue a decision on the 

merits of the improper practice charge within 60 days of the grant of 

injunctive relief. Sanctions for failure by any party to comply with any 

portion of a scheduling order shall be within the discretion of the 

administrative law judge. 


