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, STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

#2A - 11/20/78

In the Matter of

STATE OF NEW YORK

BOARD DECISION ON MOTION FOR RE-

—and- VIEW OF AN INTERIM RULING

COMMITTEE OF INTERNS & RESIDENTS,

NEW YORK EDUCATORS ASSOCiAIION, CASE NOS. C-1735/C-1751

—and-

UNITED UNIVERSITY PROFESSIONS, INC.

The Committee of Interns. and Residents has made a motion pur-
suant to §201.9 (e¢) (3) of our Rules for authorization to submit exceptioﬁs
to an interim rﬁling by the Difector of Public Employment Practices and
Representatioﬂ%- The Director has determined that an election should be held
among employees in the existing Professional Service negotiating unit of the
State University of New York without first resolving thé questidn whether
interns and residents should be removed from that unit. Interns and residents
comprise a small proportion of the employees in the existing unit -— approxi-
mately 490 of 16,000. The Committee of Interns and Residents complains that

the procedure adopted by the Director has delayed resolution of the question-

whether interns and residents should be given a separate unit and that "these

Section 201.9 () (3) provides: '"Review. Unless expressly authorized by
the Board, rulings by the Director or by a trial examiner shall not be
appealed directly to the Board, but shall be considered by the Board when
it considers such exceptions to the decision of the Director as may be
filed."

=
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Board -~ C-1735/C-1751 (Motion for Review) : -2

delays Would not have occurred had the usual and correct procedure been
adhered to of holding the électidn after the completidn of hearings and the
decisional proceés on all relevant Petitions?.

Having considered the motion, the Board hereby denies review of the
interim ruling.

The motion is dismissed.

DATED: Albany, New York
November 20, 1978

Harold R. Newman, Chairman
David C. Randlij;/ﬁémber

Member Ida Klaus dissents.

o s -

- Ida Klaus, Member
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STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

H

se ae

In the Matter of #2B .~ 11/20/78

TOWN OF ORANGETOWN, |
Respondent, ‘ 'BOARD DECISION AND ORDER

- and - : CASE NO. U-3216

ORANGETOWN POLICE BENEVOLENT :
ASSOCIATION, r

Charging Party.f

|

|

JAMES L. CASEY, ESQ., for Respondent

RAYMOND KRUSE, ESQ., for Charging Party

This matter comes tc us cn the exceptions of the Orangetown Police
Benevolent Association (PBA) to a hearing officér's decision -dismissing its
éharge. The charge alleges ﬁhat the Town of Orangetown (Town) violated its
duty to negotiatévin good faith by altering terms~and conditions of employment
in that it unilaterally gave extra time off to some employees in the unit
represented by PBA, but not to others. PBA is the exclusive representative
of the police department employees.

FACTS

On Friday, January 20, 1978, the Town supervisor closed the Town offices
because of a snow emergency. Those employees Whofwere unable to travel to work
on that day were given an excused absence with no charge against any leave
accruals. Those who succeeded in coming to work on that day, were credited with
an additicnal day of leave to be usedvin the future. No additional leave was
credited to those employees who were not scheduled to work on January 20, 1978.
The decision to close the Town offices was made without comsultation with the
unions that represented Town employees. That decision applied to employees

of the police department, among others.
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There is nc record that Town cffices had ever been closed previously.
because of an emergency. There were occasions when Town offices had been

closed by the Town on a ''planned basis'". On those occasions, employees who

had not been scheduled to work were given an extra day off. The theory under-
lying PBA's charge is that the past practice of granting all employees a day
off when Town offices.were closed on a "planned basis" is applicable to the
clesing of Town offices on an "emergeﬁey basis". It asseérts that the failure
of the Town to grant an extra day off to employees not scheduled to work on
January 20, 1978 constituted a unilateral change in terms and conditions of
employment.

-The hearing officer rejected this assertion.  He concluded tﬁat there is
a reasonable distinction between the closing of Town offices on a ''planned

basis" and their closing on an ‘‘emergency basis™. It is to this conclusion

that PBA has filed exceptione.
| DISCUSSION

We affirm the determinétionvof the heering.officer; The distinction
between the closing of Town offices on a "planned basis" and on an "emergency
basis'" is a reasonable one. Theré is no past practice regarding the granting
of extra time off to employees net scheduled‘to work on a day when Town offices
are closed on an "emergency basis'. Accordingly, the Town did not alter terms
and conditions of employment when it decided to deny extra time coff to employees
not scheduled to work omn. January 20, 1978.

This does not dispose of the exceﬁtions completely. PBA argues:

"Even assuming the Januarf 20th closing represented a brand new

situation, the union would have a right to negotiate the effects

of the policy decision made in reference theretoc." (emphasis supplied)

Although we agree with this propesition; we do not find a |
vioiation in the inetant case. The Town did have an ebligation to negotiate

with the PBA with respect to the impact of its decision to close Town offices
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Board - U-3216 | : -3
oﬁ January 20, 1978, upon the'empioyées affected by it. This décision affected
the employees who were scheduled to work on that'day.- The Town did negotiate
l about the impact of its decision upoﬁ.them,and tﬁe charge does not relate to

l them. The charge only aileges a requal to negotiate as to the impact of the-
Town's decision upon employees who were not scheduled to work on January 20,

1978. However, the policy decision to close Town offices had no effect upon

the Wdrking conditions of those who were not scheduled to work that day..
Therefore, there_was no duty to négotiate with respect to them.
ACCORDINGLY, WE ORDER that the charge herein be, and it hereby is,
|  dismissed.

DATED: _Albany,<NeW York
November 21, 1978

K N

Ida Klaus, Member

YA,

David C. Randles, mber
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rr : STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

. #2C - 11/20/78
In the Matter of

TOWN OF SMITHTOWN, BOARD DECISION AND ORDER .-

se es o8 9o s

‘Respondent,
CASE NO. U-2519

~and-

RITA A. GLASHEEN,

Charging Party.

RICHARD W. GLASHEEN, for Charging Party
JAMES MALBY, ESQ. and _
JOHN J. TOOMEY, JR., ESQ., for Respondent

The charge herein was filed by Rita A. Glasheen on January 27, 1977.
It alleges that the Town of Smithtown committed an impropef practice by'fer—
minating her because she utilized the grievance procedﬁre éontained in a
collective agreement between the Town and the Smithtown unit of the Suffolk
Chapter of CSEA and because she pursued a promotion in reliance on certain
provisions of that agreement. . A formal heariﬁg Wasvheld on the charge. The
hearing was held on nine days, and extended from June throughIOCtober 1977.

' The record of the hearing is more than 1200 pages. After the hearing, the

parties submitted written briéfs, the last of which was submitted to the hear-

ing officer in late December 1977.

On March 29, 1978, the hearing officer issued his decision. He
concluded that neither Glasheen's utilization of the contractual grievance
procedure nor her reliance upon provisions of the collective agreement relating
Flto promotions was the reason for her termination. Glasheen was terminated,
according to the hearing officer, because shé was deemed by the Town to be a

part-time employee who was paid on an annual basis, and all such part-time
it

employees of the Town were terminated on December 30, 1976. Glasheen was one
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Board - U-2519 ’ v | -2
df-70 employees so terminated.

The part-time employees were told that, commencing January 4,:1977,
they could apply for new empléyment as hduriy employees. Glasheen applied for
‘reemployment on Jaﬁuary 4, 1977, but she alone of the 70 terminated employees
was not rehired. The'hearing officer determined that the effective decisioh
not to rehire Glasheen was made by Richard W. Germain, Head of the Recreation
Department. He further determined that Germain's decision not to rehire
Glasheen was not occasioned by her participation in protected activities, but

1
within the Recreation Department.

Glasheen has filed eiéeptions to the hearing officer's decision.
" In her exceptions,'she ¢onten&s'that the hearing officér erred in his conduct
Glasheen also argues that the entire defense of the Town of SmithEan must be’
“ disregarded because the Town's answer, filed by the Town Supervisor, was. not
authorized by the Town Board and under Town law no other body or individual
may submit an answer on behalf of the Town. |
|

The implication of this last exception is that there was no proper

answer Smeittéd by the Town, and that the charge must therefore be deemed
admitted{ We dismiss this exception. Assuming the Town Supervisor's suB—
mission of an answer was Elggg_giggg_his authority, it was filed under color of
" authority and received without objection by Glasheen. Iﬁ any event, the hear-

ing officer could have proceeded with the hearing even if the answer were con-

sidered a nullity. Segtion 204.3(é) of our Rules‘petmits, but does not re-

the material facts in a charge and a waiver by a respondent of a hearing. The

1 The basis and nature of these frictions are reported in his decision.

5473
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-determine, those limitations restricted the presentation of testimony that was

Board - U-2519 . _ -3

heériﬁg officer did not do so in the instant case. Moreover, after pértici—
péting fully in so protfacted a hearing without raising this issue, Glasheen
cannot now deem it to have been an exercise in futility and contend that it be
disregarded. The hearing was properly held,vand’the hearing officer's decision
rests upon the.evidence in the record.
We find no prejudicial error in the heariﬁg officer's conduct of the
' 2

hearing. We have reviewed the record and find that the hearing officer did

impose limitatieons upon the presentation of Glasheen's case.. Insofar as we can

either irrelevant or répetitious. We alsé find fhét on one:occasion, the
héaring officer eﬁpressed impatience at thé way the héaring was proceeding.
Neither his rulings nor His_expreésion_of impatiénce appéars to have prejudiced
charginé pérﬁy's opportunity to prepare a complete record on all relevant
matters. |

We also éonclude that the hearing officer di& ﬁot err in his findingg
of fact. The reéord indicates that there is a basis for doubf as to whether
Glasheen was a part;timé empioyee, covered by the termination policy, or a
full-time employee.ana, thérefofe, not covered by it. She and other emﬁioyees
in the Recreation Department were instructed to Wdfk one set of hours; but to
record a"differéﬁt set of»hoﬁré inlorder to satisfy Civil Service requirements.
In any event, the record does nbf suggest thatlthevreéSon the_Téwn treatéd.her
as a’part—time employee was to establish a pretext for her tefminétibn. On the
contrary, the record establishes thaf she was not singled out for termination,

but was one of a large number of employéesjwho'were similarly situatéd as to

2 Section 204.10 (b)(3) provides that exceptions should specify page citations
of the record relied upon. Glasheen provided so few record references
that we consequently found it necessary to search the record of more than
1200 pages ourselves for possible prejudicial erreors by the hearing officer.
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Board - U-2519 - ‘ -4

employment stafus; all of whom were terminated.

Glasheen was, howeVer, unique in that shé aloﬁe'was not réhired.
The record establishés.tﬁat she and a fellow employee.in the Recreation Depart-
ment, Gloria;SWenson, were harassing each other. It further shows that Germain
Head of the Recreation Departmént, was disturbed by Glasheen's behavior in the
office and that he wanted her to be transferred out of his departmeﬁt. He
favored Swenson énd xésented iﬁtrdsions ipfb these quarrels by Glasheen's
husband, who was Assistant to the Town Supervisor. These differences led to
arguments betﬁeen the Glasheéns and Gefmain; Thus, the record supports the
hearing offiéex's conclusion that the deciéibh not to rehire Glasheen, made by
Germain, was arrived at becauée he deemed her to be a disruptive individual
within his departmént.' We agree with the hearing officer that the record does
not establish th#t; but for her exetcise 6f protedted rights,'Glaéheen.woﬁld
still be ﬁbrking'for the Town of Smithfown.

ACCORDINGLY, WE ORDER that the charge herein be, and it heréby is,

| diémissed.

DATED: Albany, New York
November 21, 1978

.7?élz4bé;¢e?i/?> féé;;;mwazanff

Harold R. Newman, Chairman

69%4« /(gér?,uuo/

IdabKlaus, Member

Yoo Lt

1d C. Randles, Member
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" In the Matter of

 LOCAL UNION 363, INTERNATIONAL BROTHERHOOD OF

STATE OF NEW YO .
PUBLIC EMPLOYMENT RELAT_ NS BOARD

TOWN OF HAVERSTRAW, 2 #2p - 11/20/78

Employer,
—and- . ' ' : Case No. (-1758

ELECTRICAL WORKERS, AFL~CIO,

Petitioner.

_CERTIFICATION OF REPRESENTATIVE AND ORDER TO NEGOTIATE

. A representatlon proceedlng hav1ng been conducLed in the
above matter by the Public Employment Relations Board in accord-
ance with the Public Employees' Fair Employmene Act and the
Rules,of Procedure of the Board, and it appearing that a
negotiating representative has been selected,

Pursuant to the authorlty vested in the Board by the
Publlc Employees' Fair Employment Act,

IT IS HEREBZ CERTIFIED that Local Union 363, International
Brotherhood of Electrlcal Workers, AFL~-CIO

has been designated and selected by. a majorlty of the employees
of the above named public employer, in the unit agreed upon by
the parties and de:c*lbed below, as their exclusive representa-
tive for the purpose of collective negotlatlons and the settle-
ment of grlevances. .

Unl'rr: Included:" A1l Highway Department employees.

Q -
(D
D-

Exclu Superintendent of Highways, temporary,
seasonal and all other employees.
‘Further, IT IS ORDERED that the above named public
employer shall negotiate collectively with ZIocal Union 363,

International Brotherhood of Electrical Workers, AFL-CIO

and enter into a wrleten aqreenent with such’ employee ‘organization

with regard to terms and conditions of emplovment, and shall
negotiate collisctively with such employee organization in the .
determination of, and administration of, grievances.

Signed on. the 20th day of November ; 1978
Albany, New York

E Mormiin,

Harold R. Newman, Chairman

P Mg

I?ﬁ>Klaus, Member

~David C. Randle 7 Member
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