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A provision in a collective agreement negotiated by a'public employer
is valid if it constitutes a "term or condition” as defined by the Act, unless
other applicable statutory or decisional.law:prohibits ité making. While the
piohibition 1s not to be deemed to exist only ﬁhere a particular subject is

"explicitly and definitively" proscribed, it must nevertheless be "plain

and clear"”, Huntington, supra, as clarified by Syracuse Teachers, supra.

It may derive from "objectively demonstrable" public policy as expressed in

"imperative" provisibﬁs of other applicable laws. Union Free School District,

Town of Cheektowaga v. Nyquist, 38 N.Y. 2d 137 (1975) and Cohoes City School

- 1
District v. Cohoes Teachers Assn., N.Y. 2d , December 2, 1976.

The "parity".clause here in question covers’only the terms and
cqnditions of employﬁent of the employees in the upit for which it was
negotiéted. It is not_prohibited by any piain'and clear provisions of the Aét
itself; or of applicable external statute, or of decisional law or public

policy derived from the conflicting and paramount imperative provisions of othe

Both these cases clarified in this respect the reference, quoted by the

. majority, in Susquehanna Valley, supra, to "[Plublic policy, whether
derived from, and whether explicit or implicit in, statute or
decisional law, or in neither...”. In each of the two later cases,
the Court held that the public policy as to particular kinds of employ-
ment conditions contained in applicable provisions of the Education Law
is paramount to the authority to negotiate under the Taylor Law and that a
conflicting provision in a collective bargaining agreement must consequently
fall as a matter of law. No such paramount public policy was found in the
Education Law, or in the regulations promulgated under it, to exist as to
another kind of subject matter contained in the collective bargaining
agreement reviewed and upheld as valid in New York City School Boards Assn.
v. The Board of Education and United Federdtion of Teachers, 39 N.Y, 2d
111 (1976).
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law. Yet this Board.has condemned the clause as a clearly and plainly
prohibited subject of bargaining because it believes its presence in an
agreement'to be so pernicious as to deprive employees ofbtheir basic rights
under the Act. I find that this analysis has no solid basis in the record
and that it is subjeét to Question on reélevant groﬁnds of established

practice and countervailing opinion.

N E

Histérically, "paritgﬁ at least as to basic wages, between police
and fire forces has been the established pattern in New York City for three
quarters‘of a century. A fixed wage relationsbip as between those uniformed
fgrces and sanitation workers has been in»effeét for somé eight years.z' At
various times, one. force or the other has sougﬁt énd obtained "parity" clauses
in its collective bargaining agreements eithei by direct'negotiation or
throughbthird—party intervention. In 1970, for exémple, the PBA (the
charging party here) sought and obtained enforcemént'in the courts of a so-
called "vertical-parity” ciause, establishing a fixed ratio between the salaries
of patrolmén and seigeants it had included in & collective bargaining

agreement for patrolmen. PBA v, City of New York, 76 LRRM 3087 (1971), and

PBA'V. City of New York, 78 LRRM 2747 (1971). (rieither decision officially

repqrted), on remand from 2? N.Y. 2d 410 (1971)?

Lééking at fhe way in which the "me-too! _kind of ¢lausé involved in_
this case hés functioned in the conduct of collective bargaining in New
'York city, it'would not, it seems to me, benunrealistic to observe that its
inclusion may weli havé a beneficial effect on the bargaining relationship

of the parties. Recourse to such clause may reasonably serve to promote

FsYs
. N
Hearing Officer's report, footnote 6. Ziija’*“

For a more detailed description and analysis of the prevalence of the
"parity" pattern and related bargaining devices of different unions in

New York City, see: Spero and Capozzola, The Urban Community and Tts

Unionized Bureaucracies (The Social Science Series, University Press

~o

- of Cambridge, Mass,, 1973, at pp 134, 218-219),
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the early resolution of bargaining disputes and the timely conclusion of an
agreement by affording the necessary assurance te the contracting union that it
will not risk less favorable treatment by an early settlement as against those
in other units who may play for the competitive advantage of along wait-and-
see policy. Thus the strains and uncertainties of a protracted hiatus between
contracts, and fheir inevitable threat to labor peace and the conduct of the

governmental function, may well be avoided by.the mechanism of the "parity"”

N
ER

clause.
Agencies administering other public employment relations statutes in

two other states have found "parity" clauses not to be improper subjects .of

collective bargaining agreements. West Allis Professional Policemen's Assn.

v. City of West Allis, Decision #12706 (May 1974) of the:WisconsinEmployment

Relations Commission; City of Detroit and Detroit Police Officers, Case No.
C72 A~1, decided by the‘Michigan Employment Relations Commission December 29,
1972.

In the private sectof, the National Labor Relations Board, in what
appears to be ifs sole decision on this point, has feund that a reverse type
of "parity" provi;ion (t.e., one favoring the emploger if lesser benefits are
reached elsewhere) demanded bg an employer and adamantly insisted upoh'by him
in the course of negotiatiens with a union representing his employees was
a proper subject of eollective bargaining. It held that the clause was
therefore not in itselfAillegal and that the insistence did not constitute a
bad-faith refusal to bargain. The Board characterized the empioyer's demand
as "not anveffort to impose wages and working conditions on other employers or
employees in other bargaining units" but as "designed only to assure

that this Employer could be relieved of any disadvantage that it might

otherwise suffer if the Union subsequently négotiated more favorable wage
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and benefit levels with other employers." Dolly Médison_Industries, Inc.,

182 N.L.R.B. 1037 (1970).4

‘In light of such countervailing considerations, it would be difficult
to conclude that the clause in dispute is so unquestionably in conflict with
the Act or with other law as to establish beyond doubt its "plain and clear”
, , 5
illegality.

I cannot join the majority's position that its authority to ban as

the impropeivpractice‘provisions of the Act expressly prohibiting employer

illegal a particular term or copdition of emplogment prbperly derives

from its genéral power to super&ise the negotiating process. To be sure,
the decision as to what kinds of substantive subjects (e.g. class size) are
encompassed within tbe broéd catégory of "terms and conditibns" asvto whiéh
the parties must negotiate is a'fﬁnction left to the expert competence of
this Board'to develop under the scheme of the Act.v That role does not,
however, embrace authorityvto outlaw a barticular subject not probibited by the
Act or other appropriate law. Nor does thé Board's confirmed authority

to find an_agency—shop:provision.to be prbﬁibited support its-claim of
similar authority as to the type of clause here in quesfion. ‘The Appellate
Division held that the agency shop "is made illegal‘by clear and definitive

statutory mandates" and by a "crystal clear” showing of legislative intent in

The Board's decision was referred to in Sperry Systems Man. Div., Sperry
Rand Corp. v. N.L.R.B,, 492 F 2d 63 (C.A. 2, 1974) to distinguish the
illegal situation in which an employer seeks to bargain with a union over
the wages that the union will negotiate with other employers from the
"Most-Favored Nations"” clause negotiated for the benefit of the contracting
employer's conditions.

The hypothetical example in the majority opinion of how a "parity" clause
of the "Most-Favored Nations"” type here in gquestion may affect the ability
of a second labor organization to bargain as to matters of concern to the,
employees in the unit it represents merely illustrates that success in nego-
tiations turns on the interplay of relative bargaining strengths and skills.
A strong union will turn back an'employerfs arguments based on his obligatio
to other employee units or to his customers or suppliers or bankers. The
illustration would be aptly descriptive of the illegally restrictive effect
of an agreement made for one unit which requires that its terms and con-

ditions be imposed on another unit. See Sperry Systems, supra. /;rﬁﬂ
That is not the case here.
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dlscrlmlnatory conduct of the klnd practlced under an agency shop. Farrigan

i

v, Helsbg, 42 A D. 2d 265 (l973) The improper practice provision

prohibiting in general terms a refusal to bargain in good faith expresses
no such "crystal clear"” intent to ban the making of a "parity" clause.
I must conclude that in banning the "parity"” clause, the Board is

imposing upon the parties a public policy of the bargaining table not

specified or defined bg fhe statute or other applicable law and is thereby
regUlating those very substaﬁtive terms of wages, hours and working
conditions which the Act has lefc to theAparties to delineate for themselves.
I find ﬁo indication that the Legislature éﬁt it ﬁo this Board to define such

public policy through its processes. If a public policy is to be devised

here, I believe that it should be declared by tbe Legislature. Until the
iegislature moves to that'point, I do not see how the Board can do so on
its own.7 |

Finaily, as to the finding that the City violated the Act in its
reliance upon the clause in necotiations with the PEA,.the Board is inferring
a lack of good faich solely and simply from‘the Citg’s reference to the
clause at.the bargéining table and from its forceful reliance upon it as one
of several arguments it put forward to the arbitration pénel to support its
bargaining position‘as to the extent of the wage Increase it was willing‘tc

grant.

Other decisions relied upon by the majority appear to me to be similarly
inapposite. Doyle v. Troy seems to turn essentially on a preemption
doctrine, holding that a city is precluded from dealing by charter with
matters plainly within the broad scope of. the Taylor Law's jurisdiction.
The Court did not hold that the "parity" provision there involved. would be
prohibited if negotiated by the parties and included in a collective bar-
gaining dgreement. OCB decisions deal only with whether the subject of
"parity" is a mandatory or a permissive item of bargaining. Which leaves
only this Board's own Albany decision.and that of the Connecticut Court,
which I do not find adequate to support this Board's conclusion.

See N.L.R.B. v. Insurance Agents’ International Union, 361 U.S. 477$¢195Q)

4 ﬁ’u@
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It is to be assumed that, but for its prohibition of the clause, the .

Board would not have found such bargaining strategy and advocacy to constitute

bad-faith bargaining. As I do not agree with the prohibitibn, I cannot

accept the bad-faith condemnation.

I would dismiss the complaint.

\/v‘v

Dated: Albany, New York
Jamuary 5, 1977

o fo0 0

Ida Klaus

Z;Tffﬁf“
Loy




‘ STATE OF NEW YORK ’ #2¢-1/5/77
PUBLIC EMPLOYMENT RELATIONS BOARD :

International Association of Firefighters of the
City of Newburgh, Local 589,

Respondent,
- and - : BOARD DECISION AND
_ _ ORDER
City of Newburgh,
Charging Party. : Case No. U-2100

The charge herein was filed by the City of Newburgh (Newburgh) on
April 27, 1976. It alleges that International Assogiation of Firefighters
“{lof the City of Newburgh, Local 589 (Local 589),refused to negotiate in good
faith in violation of CSL §209-a.2(b) in that it unlawfully insisted updn
the negotiation of a non-mandatory subject of negotiation involving minimum
manpower and rig manning. The charge alleges that Local 589 deﬁanéed
arbitration on such non-mandatory subjects of negotiation. The demand in
question was for a '"minimum number of men that must be on duty at all

times per piece of fire fighting equipment.” Local 589 acknowledges that it
has insisted upon this demand and argues that the demand constitﬁtes a
mandatory subject of negotiation. As thé dispute is one that involves a
disagreement as to the scope of negotiations under the Taylor Law, it was
processed under §204.4 of our Rules. This procedure permits the parties

to present their arguments directly to this Board without the intermediate
step of a report and recommendations from a hearing officer. The New York
State Professional Firefighters Association, Inc. (PFFA) sought to
intervene in the proceeding and was denied permission to do so, but it was

permitted to participate amicus curiae.
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BACKGROUND
The demand that is before us relatés to the establishment of manpower
needs and the deployment of personnel by a public émployer in the performance
of its essential fire—fighting function. It also bears upon the safety of
firefighte?s. The establishment of manpower needs and the deployment of per-
sonnel by a public employer are management prerogatives and, thus, ére not

mandatory subjects of negotiation (Matter of City of White Plains, 5 PERB 3008 |

74

[White Plains I]). Safety as such, however, 1s a mandatory subject of nego-

tiation (White Plains I, supra).

_This presents a problem as to how to resolve these conflicting interests.
On the one hand, municipal governments should be insulated from having to nego-
tiate over their manpower needs and the deplovment of theilr employees because
these are poiicy decisions as to the extent and level of service that they
should provide to their constituents. On the other hand, tﬁe right of fire-
fighters. to negotiate comtractual provisions designed to protect théif safety

should be recognized and preserved. In White Plains I we concluded that the

total number of firefighters'to be assigned to a platoon wéslnot a mandatory
subject of negotiation but that, because of apparent safety.aspects, "the demand
that a minimum nﬁmber of Fire Fighters be on.duty at all times with each engine
and each truck trig manning] éonstitutes a mandatory subjéct of negotiation."
This compromise solutioﬂ, reflecting our judgment of the appropriate balance
between the legitimate interests of public embloyers‘and their em@loyees, was
applied in sevéral,cases; but it continued to be'challénged by public employers.

In Matter of White Plains PBA, 9 PERB 3007 (White Plains II), we were per-

suaded to reverse our position by, among other things, an argument of the City:

"Both police and fire service involve inherently dangerous jobs. No
amount of manpower, whether on a rig, or in a patrol car will ever
make these jobs safe. Conversely, any increased manpower will pre-~
sumably make the job safer...Safety agreements should not be sanc-
tioned to grant mandatory status to proposals directed at usurping
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of services a government elects to proyide its constituents.h.
In that decision we concluded that the distinction between the safety impli-
cations of rig manning and other demands involving overall shift or platoon
manning was an artificial one and we determined that rig manning was not auto-
matically a mandatory subject of negotiation.. We recognized, at the same time,
that -the general item of safety is a mandatory subject of collective negotia=.
tionsjubut/reasened~that;whether~afpartfcdiarmdemand*might)or*might"nﬁt”be*&f -
mandatbry'matter of negotiation depended upon the bélahee Beﬁﬁeen ;ts safety
impiications and ifs ﬁolicy implications in the circumstances of the particular
situatidn. Over the objection of one of our'members, we rejected the propoeed
procedure of ruling "on safety aepects ofkmanning on a case by case basis
dependent.ﬁpon the evidencezadduced as to &egree;qf"haéardzand reStriction,uan
tﬁe‘mission of the‘public’emﬁloyer in each instance." We regarded that approach
|las placing an unwarranted ‘burden upon- the colleetive negotiaeion process
because it would.require, as a prior condi;ion, that the negotiability of each
manning/safety demand be determined by us after an ektended factual heafing as
to the balance between the two. conflicting conCefns. Accordingly, we suggested
that the parties deal with their respective concerns through the negotiating
process by creating joint safety committees which would operate'under general
guidelines specified'in the contfact and_befmade subject to the grievance pro-
cedure as to their applicaﬁion in specific situations.
- - Concern on both sides,‘as reflected in the bfiefs,.has béen infensified as
a result of a 1974 amendment to the Taylof Law mandating arbitration to resolve
negotiation disputes involving police and fire depertments. Representatives of
'ﬁﬁnicipalities argue that the availaBility of compulsory arbitration- compels us,
“llas a matter'of law, toenarrow the scope of.mandatory negotiations in order to

preserve the prerogatives of the elected representatives of government to

A
Lex Jricd
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determine ;he priorities of é éommunity. Representatives of firefighters argue,
on the other hand, that the’enactmeﬁt of legislation imposing compulsory
arbitration reflects an iﬁtention of-thé State Legislature to limit the pre-
rogatives of elected officials of local government. We find no basis in the
legislation for either position and we reaffifm our conclusion first stated in

Matter of City of Albany, 7 PERB Y3079, that the enactment of a law compelling

2l

contracted the mandatory scope of policebaﬁd fire negotiations.

In their briefs and oral presentations, Local 589 and PFFA argued.that if
given the opportuﬁity to submit evidence they could demonstrate to this Board
that the numbef of firefighters assigned to a fire engine or fire truck always
has direct and subsgantial impact upon the safety of the firefighters and.that,
'therefore, rig manning alﬁays is a mandatory subject of negotiation.

We Welcomed'the offer<§f Local 589 and PFFA to sﬁpﬁiy relevant information
ans we invited Newburgh and various representatives of local governments and
firefighters to participate in a_factfinding hearing. Mény accepted our invi-
tation and such a hearing was held on August 11 and 12, 1976. The information
submitted at thg ﬁearing Wés enlightening and'the memoranda that followed the
hearing by two months weré also useful. 'We are now able to consider the problemn
Wigh_a greater knowlédgévof the éonsequences 6f‘rig manning for»firefighter
safetyvand of fhe range of options available to the public embloyer.

"During the hearing, witnesses for the firefighters made the foliowing
statements as to manning and its safety implications: iﬁ-fighting a fire in a
multi-story building, fhe men who operate the equipment afforded by.a single
rig, be it a truck or én engiﬁe,'act as a uﬁit. As the number of men in the
unit is diminished, their efficiency is also diminished, with adverse conse~
. For example, when

quences for the safety of the remaining firefighters.

standard equipment is used, three men ought to handle the hoses supplied by .an

4550
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engine and three men ought to handle the ladders supplied by a truck. Other
assignments also require teamwork by firefighters, and réduction in the size
of the feam increases the hazard to each firefighter. Exemplifying this, the
use of an air mask diminishes a firefighter's efficiency; therefore, fire-
fighters.in'an undermanned unit may have to work without air masks in order to
accomplish their assignments.

Spokesmen for public employers made different assertions, as follows:

Transportation to the site of the fire by a rig is not always a preferred
manner of delivery. The frequent use of rigs ét fires in other than multi-
sfory buildings, where a smaller complement of firefighters would suffice,
might justify alternative means of delivering the manpower. This involves the
question of the deployment of its manpéwer by the public employer. Mbreovef,
not all equipment in use is standard. Many technological innovations are
available. Water may be ﬁreated chemically to make it flow more quickly:
through narrower and lighter hoses. Automatic nozzles may eliminate the need
fbr a firefighter at the pumper. HYdrauiidally raised buckets may ease the task

of the men operating the ladders.

DISCUSSION

We are faced with the problem of determining whether the predéminant
characteristic of a demand for'rig manning is éafety or whether it is manpowér
an& deployment. If.iﬁ is the former; then we muét find it to be a mandatory
subject of negotiation; if it dis thé latter, we must conclude that it is not.

While the record in the investigatory hearing indicated that rig manning.
may have certain aspects of safety, it does not establish that the subject is
predominantly §ne of safety. It is our judgment that the predominant charac-
teristic of the rig ménning demand is that of manpower an& ;he.deﬁloyment of
firefighters. Thus, the demand is essentially one bf management prerogative

as to how best to service public safety needs and is not a mandato —Subgject of
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negotiation. Accordingly, while we conclude that a demand in general terms
for firefighters' safety is a mandatory subject'of negotiation, we determine

that the specific demand for a "minimum number of men that must be on duty at

rooted in the recognition that we are not dealing with a subject directly

affecting only the émployer and employee relationship, but rather we are deéling

disputes in such specific situations for resolution through the grievance pro-

with a basic element of governmental policy bearing upon the extent and quality

of service to thevpublic (West Irondequoit Teachers Assﬁ. 2, Helsby, 35 NY 2d
46, 51 [1974]).. |

Our conclusion is not to_begcoﬁstruﬁd;tb;mean;that;ﬁhe”safgty_aSﬁegt of =
partigularuoperatiﬁé.canditidnseiﬁ;firefighting‘is beyond .the :obligation of the
parties to deal with in negotiations. As we have found here and in other cases,
the genéral subject of.safety as a méans of protéctipg employees beyond the
normal hazards inherent in their work is a mandatory item df negotiation. Hence
the presence of a generél safety clause in the collective bargaining agreement
should provide a basis for testing the safety guaranteebin individual fact

situations which may arise during the life of the agreement by presentation of

cedure.

_Relianbe_upon general lamguage Is a characteristic of'collecfiﬁe‘labor4v.:
agreements, which are.instrumeﬁts of governance as much as they are an exchange
of bilateral undeftakings. The product of collective negotiations is én agree-
ment which is desigﬁéd to govern the future relatibnships between the’parties{
However, it is not always desirable or poséible to anticipate all the problems
thét will develop in the administration of the agreement. It is, therefore,
not unusual for parties to.negotiafe a general saféty clause. Exactly what
cpnstitutes a violation éf the general safety ciause.is resolved by the parties

on an ad hoc basis, with the dispute going to arbitration if the grievance is
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not resolved earlier.

This process, long recognized in the private sector, has been described

by Prof. Archibald.Cox (in Law and National Labor Policy, UCLA Institute of
Industrial Relations Monograph No. 5, Feb. 1960, pp 79-80):
"The resulting contract is essentially an instrument of government, -

not merely an instrument of exchange....One cannot reduce all the
rules governing a community like an industrial plant to fifteen or

_even.fifty pages. The institutional characteristics and governmental

nature of the collective bargaining process demand a common law of
the shop which implements‘aﬁd-furnishes_the-context of the agreement....
The generalities, the deliberate ambiguities, the gaps, the unforeseen
contingencies, and the need for a rule even though the agreement is
silent all reéquire a creativeness in contract administration...."

This approach is in accord with established labor policy in this coﬁntry,

The U. S. Supreme Court has declared thét it is the public policy of this
country that collective bérgaining contract disputes should be resolved by

grievance arbitration (see the Steelworkers' Tfilogy: USWA v. American

Manufacturing Co., 363 U.S. 564; USWA v;'Wérrior'and Gulf Navigation Co;, 363

U.S. 574; and USWA v.'Entefprise Wheel and Can Corp., 363 U.S. 593). This

policy is applicable'as'ﬁéll to grievances involviﬁg_the interpretation of

agreements ﬁegotiated under the Taylor Law (Associated Teachers of Huntington,

Inc., v. Huntingtoh Union Free School'District;_BB N.Y. 2d 229 [19731).

York State Court of Appeals has determined that the parties may agree upon

Moreover, it is not our intention to preclude the parties from dealing
directly with the safety implications of matters of essential managerial pre-

rogative, While such matters are not mandatory subjects of negotiation, the

parties may, nevertheless, voluntarily negotiate with respect to them. The New

matters that are not mandatory subjects of negotiation so long as the agreement

is not in violation. of State law or of public policy. Furthermore, such agreet

ments are subjéct to the grievance machinery in the contract (Susquehanna Valley

Central School District at Conklin v. Susquéhanna Teéeachers Association, 37 N.Y

2d 614 [1975]). ’ ‘Zﬁgéiiéé
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NOW, THEREFORE, we determine that the International Association of

Firefighters of the City of Newburgh, Local 589, has

failed to negotiate in good faith with the City of

Newburgh by improperly insisting upon the negotiation of

a demand "for a minimum number of men that must be on duty

at all times per a piece'of fire fighting equipment,"”

and

WE ORDER the International Association of Firefighters of the City of

Newburgh, Local 589, to negotiéte in good faith with the City

of Newburgh.

DATED: Albany, New York

January 5, 1977 L

Robert D- HeIéEiE;gﬁairman

Gt ¢l

Qosezy R. Crowley

e [,

Ida Klaus

2
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. STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

#2D~1/5/77
In the Matter of - .
FARMINGDALE UNION FREE SCHOOL DISTRICT, .
Emplover, :
-and- o : Case No.c-31292

FARMINGDALE ASSOCIATION OF ADMINISTRA- .
TORS AND SUPERVISORS,

Petitioner.

PERB 58

“CERTIFICATION OF REPRESENTATIVE AND ORDER TO NEGOTIATE

A representation proceeding having been conducted in the
above matter by the Public Employment Relations Board in accord-
ance with the Public Employees' Fair Employment Act and the
Rules of Procedure of the Board, and it appearing that a
negotiating representative has been selected;

Pursuant to the authority vested in the Board by the
Public Employees' Fair Employment Act,

IT IS HEREBY CERTIFIED that Farmingdale Association of
Administrators and Supervisors

-has--been designated-and seiécﬁed by a majority of the employees

of the above named public employer, in the unit described below,
as their exclusive representative for the purpose of collective
negotlatlons and the settlement of grievances.

Unit: Inc;uded PrlnClpals, a551¢tant principals, directoxrs
"and chairmen..

Excluded: All other emplovees.

/

Further, IT IS ORDERED that the above named public employer
shall negotiate collectively with the Farmlnguale Association of
Administrators and Superv;sors.

and enter into a written ‘agreement with such employee organization
with regard to terms and conditions of employment, and shall
negotiate collectively with such employee organization in the
determination of, and administration of, grievances.

Signed on the‘stb day of Januvary , 1877 .

ROBI 7&1 D. HELSBEY /CHATR\J.AN

([l%ﬁ/yﬁﬁ/ié%?

JgsERH R. CROWLEY

%W

IDA hLAUS
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#3C-1/5/77
PROPOSED AMENDMENTS OF THE RULES OF PROCEDURE :
OF THE PUBLIC EMPLOYMENT RELATIONS BOARD
1/6/77 . :

Séction 200.10 is héreby amended as_ééll?wéz G
§200.10 TFiling; Service. (a) Thg term "filiéé", as usea herein, sﬁall nean [personal
serGice upon] delivery to the Board or an agenﬁ theréof, 6: the act of mailing to the
Board not less than t&o days before the due date ‘of any filing.

(b) The term "service". as used herein, shall mean [personal service] delivery to

or the act of mailing not less than two days before the due date.

Section 291.12 (@) is hereby amended as follows: -

§201.12(d) "A request for an extension of time within which to file exceptions and

briefs shall be in writing and filed with the Board at least three working days before

the expiration of the required time for filing, provided that the Board may extend the

time during which to request an extension of ‘time because of extraordinary circumstances.

- A party requesting an extension of time shall notify all the parties to the pfocéeding

~of its request and shall iﬁdicate to the Board the position of each other party with .

-regard to such fequeét. [shall.indicéie the position of the otherApartigs with regard to

such request, and copies of such request shall simultépeously be served upon each party

to the proceeding.]

Section 204.2 (a) is hereby amended as follows:
§204.2 (a) Notice of hearing. After a charge is filed,‘the Director shall review the
charge to aetermine whether the faéﬁs as alleged may éoﬁstitute an.improper practice.
éé_set forth in section 209—a-df the.Act. If it is determined that ghe faéts as

alleged ‘do mot, as a matter of law, constitute a Yiolatioh; [the charge] or that the

alleged violation occurred more tham four momths priof to the filing of the charge, it
shall be dismiéé;d by the Director subject to review by the Bogrd under section 204.10(c)
of these Rules; otherwise, except where sectioﬁ éOA.é(b) is applicable, a notice of
hearing shall be prepared by the Director or a designated heéring officer, and,

together with 2 copy of the charge, shall be-delivered to the charging party andveach
named respgndent. The notice of hearing shall fix the place of hearing at a time mot

less than fifteen working days from issuance thereof.

A new subparagraph is édded to subsection 204.3 (c), to be subparagraph (3), to

read as follows: . B

'§204.3 (&) (3) _VWhere appropriate, the answer shall include a statement that the‘

alleged violation occurred more than four moﬁthsAprior to the filing of the chérge.

J1
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Section 204. 4 (a) is hereby amended as follows:
§204.4 (a) Immediately subsequent to the ‘conference referred to in section 204.2 (b),
and if ope or more of.the parties have made a request that a dispute involving primarily
a disagreement as to the scope of negotiations under the Act be processed expeditiously,

or 1f the Director shall determine to do so upon his own'initiative, the Director shall

so notify the Board and tramsmit the papers to the Board. The Board shall then inform.
the parties as to whether it will accord expedited treatment to the matter. If the
Board determines.that.the matter will be expedited, it will also notify the respondent

of the due date for its- answer, and the parties of the due date for briefs. The Board

may also direct that oral argument be held.before it, _or’ that a hearing be held before
the full Board, or ome of its members, or a hearing officer.. If the Board determines

that expedited treatment will not be accorded, the matter willl be handled in accordance

with subdivisions 2 (a), 3 and 5 through 15 of this section.

A new sutparagraph‘is added to Section 204.7, to be subparagraph (1), to read

as follows: ’

§204.7 (1) Although not raised by the Director under section 204.2 of these Rules or

by the respondent in 1ts answer under sectlon 204.3 (c) (3), a motion may be made to

diSmISS a charge, or the hearing officer may do so at his own initiative on the ground

that the alleged violation occurred more then four months prior to the fillng of the

charge, Dut only 1f the failure of timeliness was first revealed during the hearing.

An objection to the timeliness of'the charge, if not duly raised, shall be deemed waived. .

i

Section 204.l2~is.hereby amended as follows:

§204.12 Request for Extension of Time. A request for an extension of time within which

ot
[}

to fiie exceptions and briefs shall

three working days before the expiration of the required time for filing, provided that

the Board may extend the time during which to request an extension of time because of extr’

ordinary circumstances. A party requesting an extension of time shall notify all the

" parties to the proceeding of its request and shall indicate to the Board the position of

each other party with regard to such request. [shall indicate the position of the other

’

parties with regard to such request. Copies of such request shall be served on each
party to the proceeding.and proof of service thereqf shall be filed with the Board

together with the request.] L
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Section 205.9 is hereby amended as follows:

§205.9 Determination and Award. Y =
i

The determination and award of the arbitration panel shall be in writing,
signed and acknowledged by each member of the arbitration panel, and shall be

celivered to the parties either personally or'by registered or certified mail, return

_receipt requested. Within five working_days 6f-rendering the determination and award,

the arbitration ﬁanel shall file two copies of the determination and award with the

Director of Conciliation.

Section 206.4 is hereby amended as follows:
§206.4 - Notice of Hearing.

After receipt of a charge filed by the chief legal dfficer of a government

involved or the Counsel, the Board shall issue to the parties a motice setting forth

the time and place of the heariﬁg, which time shall be not less than eight working

days after the service of the notice. .

. o - . e

Section 206.7 (2) is hereby amended as follows:
§206.7_(é) After completion of the hearing, or upon the consent of the pafties,'

the hearing officer,'if any, shail submit the case, including his réport and

recommendations, to the Board. The record shall include the charge, notice of

hearing, motions, rulings, orders, Stenbgraphic'report'of the hearing, stipulations,

exceptions, documentary evidence and any briefs or other documents submitted by the

parties. The Board shall cause the report and récommendations of the hearing

officer, if any, to be delivereé to all partieé to the proceeding.‘ Briefs may
be filed by any pafty within seven working days after receipt of the report.and
recommendations of the hearing officer, if any; provided, however, that the Board

may extend the time during which briefs may be filed because of‘extraordinafy cir—

. cumstances.. An original and four copies of the briefs shéll be filed with the Board.
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Section 208.1 (f) is hereby amended as follows:
§208.1 (f) Awards [to] of arbitrators: filed with the Director of Comciliation under

Parts 205 and 207 of these Rules.

The second note between subparagfapﬁs (b) and (c) of Section 208.3 is
hereby amended as fellows:
Note: Since [the nature of] most of PERB's'reeords [is such that they] are
intended for the guidance of, and to be helpful to, various segments of the public,
they are ordinarily available for inspection on the day that a request is received.

However, if a request is made to inspect large numbers of records, PERB reserves the

Vrighf te-requiferreesonable advance notice of such request. ) i,

Section 208.3 (d) is hereby amended as follows:
(d) Except as provided in subdivision (e) of this section, a fee of [ten] twenty-five
cents per page will be charged for all eopies made upon request by anyone other. tham

a representative of a public employer or employée organization'or a member of a Board

panel, to whom one copy of a document may be given'without charge. The Board will "

make every effort to comply with requests for such copies as expeditiously as possible.

éectien 208.5 is hereby amended as follewsb
§208.5 Appeal. . .
(2) An appeal may be-takenvto the cheirman of the Board within [thirty] Fwentz
workiné days from: i

(1) denial of a request for access to recordé;

(2)  a failure to provide access to records within five working days after

receipt—of a- requests
. (b). .The appeal shall be in writing and ;hall state:’
(1) 'the date of the appeal; ‘ ‘ .
(2) the date an& 1ocation of the request for records:
(3) the records to Whlch the requester was denled access;
(4) whether the appeal is from den1a1 of access or from failure to provide
access. If from the former, a copy of Fhe denial 'shall be attached to the
appeal; ‘ .

(5) the name and return address of the requester.
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