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Part 1: Introduction

The rise of mandatory arbitration is a major transformation in how American employees
and consumers enforce their rights. By cutting off access to the courts with no effective
possibility of choice, mandatory arbitration pushes employees and consumers into an
unfamiliar private forum to have their statutory and contractual rights determined.
Despite the widespread impact of mandatory arbitration, we know remarkably little about
this new forum, how it operates, and how it compares to litigation in the courts. This
research project seeks to expand our knowledge of mandatory arbitration, focusing on its
use in employment cases, comparing it to litigation, and providing critical information

needed to evaluate public policies addressing its rise.

Mandatory arbitration of employment disputes dates back a little over two decades. The
key event in its rise was the 1991 Supreme Court decision in Gilmer v. Interstate/Johnson
Lane, 500 U.S. 20 (1991), where the court for the first time held that a claim based on a
statutory employment right could be subject to arbitration. Although that case specifically
involved the Age Discrimination in Employment Act, in the following years the courts
extended this reasoning to apply to the full range of employment statutes, including Title
V11 of the Civil Rights Act of 1964, the centerpiece of American employment
discrimination law. A key to understanding the nature of mandatory arbitration is that it is
presented to employees as a term and condition of employment on an adhesive, take-it-
or-leave-it basis. As with many other standard conditions of employment established as
corporate policies, a prospective employee’s only real alternative is to decline to take the
job, something that few job-seekers are likely to consider doing. In its 2001 decision in
Circuit City v. Adams, 532 U.S. 105 (2001), the Supreme Court affirmed that mandatory
arbitration agreements could be included in employment contracts promulgated as
mandatory terms and conditions. While the ability of mandatory arbitration agreements to
exclude employees from access to the courts and require submission of all employment
claims to arbitration is now settled law, the Supreme Court provided an additional
incentive for employers to use mandatory arbitration in its 2012 decision in AT&T v.

Concepcion, 489 U.S. 468 (2012), holding that a class action waiver in an arbitration



agreement could require that any claim had to be brought individually. Thus mandatory
arbitration agreements with class waivers can now effectively bar consumers or

employees from bringing class actions in either arbitration or litigation.

What do we know about mandatory arbitration and its impact? Some existing studies
have examined samples of employment arbitration cases, usually obtained from the
American Arbitration Association (AAA), which is currently the largest arbitration
service provider in the employment area. Although some early studies found relatively
high employee win rates and damage awards in arbitration, comparable to those in
litigation, these results were mainly based on arbitration under individually negotiated
agreements or in the securities industry and involved relatively highly paid individuals.?
More recent studies using larger samples of cases based on mandatory arbitration
agreements find much lower employee win rates and smaller damage amounts than
typical in litigation.® Existing studies, however, have not been able to account for
differences in the types of cases that are heard in arbitration. In particular, previous work
has not been able to systematically compare outcomes in arbitration and litigation in the

same study.

In this study, we take a new approach to investigating mandatory arbitration that allows
us to do a systematic comparison of arbitration and litigation, accounting for key factors
that differentiate between the types of cases brought in these forums. We do this by
collecting survey data on a comparable sample of arbitration and litigation cases from
attorneys involved in those cases. We also investigate the overall experiences of the
attorneys in representing plaintiff employees in mandatory arbitration and litigation. The

ability to obtain and finance legal representation is a crucial, yet understudied aspect of

2E.g.. Lisa B. Bingham, “Emerging Due Process Concerns in Employment Arbitration: A Look at Actual
Cases.” 47(2) Labor Law J. 108 (1996); Lisa B. Bingham, “Employment Arbitration: The Repeat Player
Effect.” 1 Employee Rights and Employment Policy J. 189 (1997); Lewis L. Maltby, “Private Justice:
Employment Arbitration and Civil Rights.” 30 Columbia Human Rights Law Rev. 29, (1998); Michael
Delikat and Morris M. Kleiner. 2003. “Comparing Litigation and Arbitration of Employment Disputes: Do
Plaintiffs Better Vindicate Their Rights in Litigation?” Conflict Management, VVol. V1, Issue 3, pp. 1-11.

® Alexander J.S. Colvin, “Empirical Research on Employment Arbitration: Clarity Amidst the Sound and
Fury?” 11(2) Employee Rights and Employment Policy J. 405 (2007); Alexander J.S. Colvin, An Empirical
Study of Employment Arbitration: Case Outcomes and Processes, 8 J. EMPIRICAL LEGAL STuD. 1 (2011).
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Part 7: Comparison of Mandatory Arbitration and Litigation Case
Characteristics

One of the limitations of past research on mandatory arbitration is the lack of systematic
comparisons of the characteristics of the cases brought in mandatory arbitration to those
brought in litigation. It could be argued that the differences in outcomes such as those we
have identified can be explained by differences in the types of cases brought in the two
forums. We address this in our survey by asking the respondents a series of questions
about the characteristics of the mandatory arbitration and litigation cases whose outcomes
were reported in the previous section. In this section, we report the results of these

comparisons between litigation and mandatory arbitration.

First, we asked attorneys about the legal basis for their most recent employment
discrimination case in each forum. The legal basis for discrimination alleged in the two
forums is relatively similar, with sex being the most common type of discrimination
alleged followed by retaliation. There are some small differences, with age
discrimination alleged in 21% of arbitration cases but only 14% of litigation cases and
disability discrimination alleged in 17% of arbitration cases but 23% of litigation cases.
The percentages reported in Figure 15 sum to over 100% because a case can include

more than one alleged basis for discrimination

Figure 15: Frequency of Alleged Basis for Discrimination by Forum

M Sex k4 Retaliation id Race

M Age H Disability M FMLA

i National Origin M Religion i Sexual Orientation
329% 34%

3% 21%

3% 2%

Arbitration Litigation
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Second, we asked about what types of adverse employment actions are alleged in each
forum. As with the alleged basis for discrimination, the percentages in Figure 16 exceed
100% because a case can allege multiple adverse employment actions. In both litigation
and mandatory arbitration, the most common type of adverse employment action alleged
is termination, with harassment as the second most common alleged action. Allegations
of discrimination in accommodations, working conditions, promotion, pay and hiring

appear in roughly equal proportions as well.

Figure 16: Frequency of Adverse Employment Actions by Forum

FIGURE 0.0: PERCENT OF CASES BY ALLEGED
DISCRIMINATORY ACTION AND FORUM

H Termination H Harassment H Accommodations H Working Conditions

i Promotion M Pay M Hiring M Other

86%

0,
13% 12% g9;  gos

99 10%
* % 6% s gy

Arbitration Litigation

Taken together, the distributions of the types of discrimination and the types of adverse
employment actions alleged do not indicate any major difference in the characteristics of
the cases brought in each forum that are likely to explain the inferior outcomes in

mandatory arbitration compared to litigation reported in Part 6.

Are there differences in other case characteristics between arbitration and litigation?
With respect to the size of the defendant employer, employees in mandatory arbitration

and litigation cases on average worked for similar size firms. While the distributions are
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similar, employment discrimination claimants in arbitration are less likely to have been
employed by very small employers (those with 1 to 49 employees) and very large
employers (those with 10,000 or more employees). One of the arguments advanced to
explain differences in outcomes between the two forums is that firms adopting mandatory
arbitration will be larger ones with more sophisticated human resource policies and
internal grievance procedures that filter out meritorious cases before they turn into legal
disputes. Our finding of an overall similarity of the size distributions of defendant

employers in mandatory arbitration and litigation is evidence against this argument.

Figure 17: Size of Defendant Firms by Forum

M Arbitration M Litigation

30%

12% 12%

10% 11%

1to 49 50 to 99 100 to 499 500t0 999 1000 to 9,999 >10,000
Firm Size - # of Employees

The income levels of plaintiff employees is an important issue to examine, because one
of the major public policy arguments advanced in favor of mandatory arbitration is that it
could provide greater accessibility for lower income employees who are unable to bring
cases through the complex and expensive litigation system. However in contrast to this
prediction, we find that plaintiffs in mandatory arbitration are more likely to have higher
income levels than plaintiffs in litigation. As shown in Figure 18, whereas 69% of
plaintiffs in mandatory arbitration had incomes under $100,000 per year, 84% of
plaintiffs in litigation had incomes of under $100,000 per year. This suggests that it is

litigation rather than mandatory arbitration that is the more accessible forum to lower
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income employees. Alternatively, perhaps arbitration agreements are more likely to
cover higher salaried employees. However, even if this were true, the argument that
mandatory arbitration expands access to justice to lower income employees remains
dubious if those that allegedly stand to benefit from arbitration are not covered by

arbitration clauses.

Figure 18: Percentage of High Income Plaintiffs (over $100,000 salary) by Forum

H Arbitration M Litigation

84%

Less than $100,000 $100,000 or more

In addition to the characteristics of the plaintiff and defendant, we also asked about the
arrangements for representation of the employee. In both the litigation and mandatory
arbitration cases, most cases were handled on a contingency fee rather than an hourly fee
basis. Pure contingency arrangements were found in 77% and 74% of the reported
arbitration and litigation cases, respectively. Hybrid arrangements, where employees pay
an upfront cost or reduced hourly charges in addition to a contingency arrangement
comprised an additional 15% and 18% of arbitration and litigation cases, respectively.
Finally, employee financed their cases on an hourly basis in 8% of arbitration and 5% of
litigation cases.
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Figure 19: Attorney Fee Arrangements for Financing Representation by Forum

M Arbitration M Litigation

77%  74%

15% 18%
8%
0 5% 1% 3%

Contingent Hourly Hybrid Other

If mandatory arbitraiton is a forum that is more accessible for lower value cases, we
might expect to find this reflected in differences in the claim amounts between the two
forums. However we find that both the average and median claim amounts in mandatory
arbitration and litigation are almost identical, with an average claim of $377,055 in
mandatory arbitration compared $367,124 in litigation and a median claim of $250,000 in
mandatory arbitration compared to $227,500 in litigation. This provides additional strong
evidence that the types of claims being brought in the two forums are similar and
differences between the types of claims do not explain the differences in outcomes that

we find between mandatory arbitration and litigation.
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Figure 20: Claim Amounts by Forum

M Arbitration M Litigation

$377,055 367,124

250,000
> $227,500

mean median

One often observed difference between litigation and arbitration is the relative frequency
of summary judgment motions in litigation compared to their rareness in arbitration. Our
results indicate that summary judgment motions were more common in the litigation
cases. However, summary judgment motions were surprisingly common in mandatory
arbitration, being filed in almost half of all cases. This difference between litigation and
mandatory arbitration appears to have narrowed substantially compared to conventional
wisdom.
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Figure 21: Frequency of Summary Judgment Motions by Forum

M Arbitration M Litigation

77%

48%

Motion for Summary Judgment Filed

Does this difference in the frequency of summary judgment motions explain the
differences in outcomes between mandatory arbitration and litigation? In Figure 22, we
compare the employee win rates by forum in those cases where there was no motion for
summary judgment. Taking out the potential filtering effect of summary judgment
motions, we find a slightly more dramatic difference in outcomes with employees doing
less well in mandatory arbitration compared to litigation. This indicates that the
differences in outcomes between mandatory arbitration and litigation do not appear to be
the result of a selection effect arising from differences in summary judgment motion

incidence between the forums.
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Figure 22: Employee Win Rate in Cases with No Summary Judgment Motion

M Arbitration M Litigation

68%

46%

Employee Win Rate
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Part 8: Arbitration Administration

As a private contractual process, arbitration’s characteristics may vary depending on the
nature of the agreement and the administering organization. We asked a series of
questions to investigate the characteristics of the arbitration agreements and

administering organizations.

An initial question we asked concerning the arbitration cases in our sample is whether the
arbitration clause in question was mandatory versus voluntary or individually negotiated.
We included this question because rather than being mandatory adhesive contracts, some
arbitration agreements are bilaterally negotiated by employees with individual bargaining
power, such as corporate executives. Also, there are some arbitration cases that are the
product of voluntary, post-dispute agreements to arbitrate. Our results indicate, however,
that these latter two groups of individually negotiated and voluntary arbitration cases are
a relatively small proportion of the total number of employment arbitration cases. We
find that 93% of cases in our sample were the product of mandatory arbitration
agreements. To focus our analysis on the impact of mandatory arbitration, in our reported
results, we only looked at these cases that were the product of mandatory arbitration
agreements, excluding the cases that were the result of individually-negotiated or

voluntary agreements.°

Many arbitration agreements designate an organization to administer the arbitration
proceedings, including providing a roster of potential arbitrators for selection to arbitrate
the case. Our results indicate that the most commonly used administering agency is the
American Arbitration Association (AAA), which administered half of the employment
arbitration cases in our sample. The second most common administering agency is
JAMS. In some other agreements, the procedure does not designate any administering
organization and instead the arbitration is conducted on an ad hoc basis. The next most

common category is this type of ad hoc case where there was no administering agency

19In addition to dropping individually-negotiated agreements, we dropped cases where the employer is
listed as the claimant, cases involving class actions, and cases where the arbitration was conducted by a
public agency such as the FMCS, FINRA, or US DOL.
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overseeing the arbitration proceedings. The remaining 15% of cases were administered

by smaller organizations such as Judicate West, ADR Services, PMA, and others.

Figure 23: Frequency of Administering Organizations

EAAA
HJAMS
 AD HOC
E OTHER

A much discussed issue about mandatory arbitration procedures is who pays the arbitrator
fees. In our sample, in the majority of cases, or 82%, the employer paid 100% of the
arbitrator fees for the case. This result likely reflects the AAA and JAMS having adopted
a rule in their employment arbitration procedures that the employer is required to pay
100% of the arbitrator fees in cases brought under mandatory arbitration clauses.
However it is noteworthy that in 17% of cases the arbitration fees were split. This
suggests that in a substantial minority of cases, employees continue to pay a portion of
arbitrator fees, which may serve as a barrier to access.

35




Figure 24: Frequency of Arbitrator Fee Arrangements
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