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Stage 2 - Panel Deliberations: After the individual assessments have been
completed, the panelists will convene at University of Michigan for a one-
day meeting. At that meeting, differences in individual assessments will
be discussed and the panel will attempt to come to a consensus for each
indicator on level of compliance and progress for that country. The
panelists will also be asked to discuss their experience in making their
assessments and ways in which the process could be improved.

Our analysis for the evaluation of the matrix methodology will use quantitative
measures of the extent of agreement among panelists in initial independent assessments
as well as the extent of agreement following the group discussion. The
process/discussion will be observed and recorded in order to identify key points as well
as patterns, such as associations between type of indicators and level of agreement. We
also plan to interview each panelist by phone before they convene in Ann Arbor and after
that meeting.

This evaluation process will be carried out for three countries, with a separate
team of panelists for each country. Because this evaluation is intended to evaluate the
proposed method of assessment, the identity of the three countries will be treated as
confidential for the purposes of any reports, publications and/or presentations.

Expectations for panelists. Each of the panels will be responsible for assessing the
indicators associated with two labor standards: (1) freedom of association and collective
bargaining and (2) either forced labor, discrimination, or acceptable conditions of work.
The assignment of the second core area will be made by the project staff. As a panelist
for <Country A>, you will be responsible for assessing the indicators for:

-Freedom of Association and Collective Bargaining and
-Acceptable Conditions of Work

As described above, you will be expected to assess the relevant indicators independently
and then to participate in a meeting in Ann Arbor, where you will engage in panel
deliberations in an attempt to reach a consensus assessment, and discuss their experience.

Enclosed is a packet of forms with one page for each of the indicators for
Freedom of Association and Collective Bargaining and Acceptable Conditions of Work.
Panelists will submit their assessments via an online version of the form located on the
website of the University’s Institute of Labor and Industrial Relations:

www.ilir.umich.edu/ILAB/Matrix/Panelist/Input/

Your Login Name is:  <login name>
Your Pass Phrase is:  <password>
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Selecting an individual
indicator here takes one to

the description of the
indicator

Scrolling down

Beginning of

/ “Sources” section

[the web page continues...]
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Appendix B
Cover Sheet and Example of a Hard-Copy Assessment Form

[The bound copy for this panelists included 38 assessment forms for Freedom of
Association and Collective Bargaining and 37 for Acceptable Conditions of Work]

INSTITUTE OF LABOR AND INDUSTRIAL RELATIONS
UNIVERSITY OF MICHIGAN

BEF TIRING INTE R TIORAL LRESK STARDAAES

. TEOWNKFAT A
BT S BF
W INRERTE

Evaluating the ILAB Matrix Approach to
Monitoring International Labor Standards

Panelist Forms for
Assessment of Indicators

<Country A>
Labor Standards:

Freedom of Association
and Collective Bargaining

Acceptable Conditions of Work
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Panelist Form for Assessment of Indicators
[example of panelist form]
Area: Freedom of Association

Indicator: A-3. the extent to which there are legal restrictions on the ability of
certain categories of workers to organize (such as civil servants, teachers,
or workers without contract of employment), and numbers of workers in
each category

Assessment:

Level of problems:

0 Some problems 0 More extensive problems o Severe problems 0 Not determined

Direction of Change:

o Improving O Steady state o Worsening o Not determined

Basis of assessment:

WebMILS data sources:

Did you use a source not in WebMILS o Yes ©No

If “yes,” please identify source:

Confidence in assessment: O low confidence—highly speculative
0 moderate confidence—some objective evidence
o confident—clear indications, strong objective evidence

Comments:




Appendix C
Examples of Online Data Input
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epartment of Labor ILAB Matrix Proje i dows Internet Explorer == x|
\.:T.-@' I hiktps e, lir urnich, edufilab/matrizfdemofinput findes. cfm d 1| % Iguatemala freedom of association el
J File Edit “ew Favorites Tools Help
i:? & 88' '| @U‘S. Department of Lab,.. | () Latest report of the ILO... Department of Labor IL... Department of Labo,,, X | | J @ e ﬂ s @ - ﬁ_-){EagE - @TQD\S -

(demo)

Form for of

Login Thursday 14 August 2008 at 10:204M

To test drive the Department of Labor ILAB Matrix Project system, please
login.

The Pass Phrase iz case-sensitive. Check your Caps Lock.

Login Name |

Pass Phrase |

To test drive the demo

The Login Name for the demo, Demo, is already entered

Enter Demo into the Pass Phrase box (or double-click it), then
click the Login button.

Copyright © 2008 University of Michigan

Bl

[

l_l_ ’_I_I_’_ﬁ Internet

100%

T4
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Department of Labor ILAB Matrix Project: Select a Labor Standard - Windows Internet Explorer ;Iilﬂ
6@ - I hiktp:ffena, flie urnich . edufilab/matriz/demofinput findesx. cfm?page=SelectInstrument j *2|| % Iguatemala Freedom of association P~
J File Edit “ew Favorites Tools Help
w o 88' '| &5, Department of Lab... | &) Latest report of the ILO... Diepartment of Labor IL... Department of Laba, . 3¢ | | J ﬁ - - @ M gPaqe M @TDU‘S <

. : Bl
oo Form et of Se:r:e:’g;z: gt”:::’m 4 Thursday 14 August 2008 at 10:24AM

When you select one of the Labor Standards below. the system will display the Indicators for that Labor Standard.

| Freedom of Association and Collective Bargaining |

| Forced or Compulsory Labor

| Discrimination and Equality |

| Acceptable Conditions of Work

=
[pene [T [ [ [ |6 meemet [Hww ~
Aot HE AW IO 53 Report | @2 mucery  -|[@ Departme... |2 Microsck... -| =i ponovar-tri... | @)Helpandsu... | [« #1 @ 10:24 am
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ing: Sele - Windows Internet Explorer = 5[

j *2|| % Iguatemala Freedom of association P~

JF“E Edit Wew Favorites Tools Help

W

- - »
Lakest report of the ILO... Department of Labor IL... Department of Laba... x | | J @ = [ - o= o- chPags - Tools -

Assessor for Russia
Freedom of A: iation and Collective Bargaini
Select an Indicator

Assessor Form for Assessment of Indicators

(demo) Thursday 14 August 2008 at 10:294M

Back to Select a Labor Standard

When you select one of the Freedom of Association and Collective Bargaining Indicators below. the system will display the data entry form for that
Indicator.

Completion status

Level of compliance

A-1. whether the country has ratified ILO Convention No. 87 Direction of change

Level of compliance

A-2. whether there are legal provisions that entitle workers or employers to establish and join organizations of their own Direction of change

choosing without previous authorization

Level of compliance

A- Direction of change

&

. the extent to which there are legal restrictions on the ability of certain categories of workers to organize (such as
civil servants, teachers, or workers without contracts of employment), and numbers of workers in each such
category

Level of compliance

A-4_ whether there are certain sectors where there is no right to organize (such as in export processing zones or in Direction of change

other tradable sectars or in agricultural and informal sectars)

Level of compliance

A-5 whether there are other forms of distinction or discrimination in right to organize, such as race, nationality, sex, Direction of change
opinion, political affiliation. or citizenship (for example, excluding legal immigrants)
. . . . Level of |
A-6. whether there are legal provisions that permit the government to interfere in freedom of association by workers or D?;;iuun?fm‘:ﬁgc:

employers

. . . . . . . Level of compliance
A-T_ whether there are legal restrictions on political activities of unions or employers’ organizations, either by ‘ Direction of cuhanue =l

[T T [@ntemet
Fedwilad L Report | @2 micery  -|[& Departme... @2 Microsck... -| = ponavar-tri.. | @) Help and Su...

|
@& 5tart|




58

== x|
j *2|| % Iguatemala Freedom of association P~
J File Edit “ew Favorites Tools Help
w o 88' '| &5, Department of Lab... | &) Latest report of the ILO... Diepartment of Labor IL... Department of Laba, . 3¢ | | J @ - - @ = |iz¢Page - Q} Tools ~
Thursd
Freedom of A iation and Collective Bargaining — Russia 2008
Assessor Form for
Aszzessment of Indicats c =
mgjl:m]" caors A-1. whether the country has ratified ILO Convention No. 87
View Instructions
- Assessment
Generate a Data File
Level of compliance
Direction of change |-select- i
Basis of assessment
Select a Labor Standard WebMILS data sources
Select an Indicator
If you used data sources not in WebMILS, please identify them here.
Confidence in assessment
Confidence in assessment |-select- J
Comments
UNIVERSITY OF MICHIGAN Select a Labor Standard | Select an Indicator

Department of Labor ILAB Matrix Project

[T T [@ntemet
Fedwilad L Report | @2 micery  -|[& Departme... @2 Microsck... -| = ponavar-tri.. | @) Help and Su...

|D0r|e

@& 5tart|
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Appendix D
Questions for Pre-Panel Telephone Interview

Panelist: Date:

A. The assessment process generally

1. About how much time did you spend making the assessments?

hours

Comments:

2. In general, did you feel that the goal for doing the assessments was clear?

Very clear Clear Neutral Not clear  Very unclear
m m m m i

Comments:

3. In general, did you feel that the criteria for assessing individual indicators were clear?

Very clear Clear Neutral Not clear  Very unclear
O m O m m

Comments:




4. How would you characterize differences in assessing the three types of indicators:

legal framework, government performance, and overall outcomes?

Legal framework

Easier to Same as
Assess other two
O O

Government performance

Easier to Same as

Assess other two
O O

Overall outcomes

Easier to Same as
Assess other two
O O
Comments:

More difficult
to assess
O

More difficult
to assess
O

More difficult
to assess
O
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5. How would you characterize differences in assessing the level of compliance

compared to direction of change?

Level of compliance (compared to direction of change)

Easier to About the
Assess Same
O O

Comments:

More difficult
to assess
O




6. Were the areas in which you thought there were particular gaps in the information
available?

O Yes o No

Comments:
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7. Were there information sources that you found particularly helpful?

O Yes o No

Comments:

8. Did you feel that there were biases in sources (both quantitative and qualitative)?
O Yes o No

If “yes,” were they (check all that apply)
o Complaint-driven sources
o Reports skewed for political reasons
0 Based on unrepresentative sample
o Other

Comments/Examples:
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9. Did you feel that some of the information sources were flawed to the extent that they
were not useful?

O Yes o No

Examples/Comments:

B. Use of WebMILS

10. What is your overall impression of the usefulness of WebMILS for making these
assessments?

Very useful  Useful Neutral ~ Not useful
m m m m

Comments:

11. How difficult was it to locate information on WebMILS?

Very easy  Somewhat easy Neutral  somewhat difficult Very difficult
m m m m o

Comments:
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12. Did the data seem to be relatively up-to-date?

Up-to-date Neutral Not up-to-date
m m m

Comments:

13 Did you feel you had adequate information about the data sources to judge their
reliability?

O Yes o No

Comments:

14. Were some relevant data only available in non-English language sources?
O Yes o No

Comments:

15. Are you aware of appropriate data that are not available in WebMILS?
O Yes o No

Comments:
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C. Suggestions for improvements

16. Do you have any suggestions for changes that would improve the assessment
process?

O Yes o No

Comments:

17. Do you have any suggestions for changes in WebMILS?
O Yes o No

Comments:

18. Are there other reactions that you have to the assessment experience?
O Yes o No

Comments:

19. Do you have any questions/expectations for the panelist group meeting?
O Yes o No

Comments:
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Appendix E
Agenda for Panel Meeting

Monitoring International Labor Standards
Meeting of Panelists for <Country C>
Labor Standards:

Freedom of Association and Collective Bargaining
Discrimination and Equality

Panelists: University of Michigan Personnel
<name of panelist a> Larry Root
<name of panelist b> Ada Verloren

<name of panelist ¢>

Dinner meeting (Wednesday, May 21, 2008)

1. Introductions of project and individuals participating
2. Overview of tasks for main session

a. Discussion of individual indicators, differences in assessments and
rationales, and possible re-assessment in light of this discussion

b. Discussion of the Matrix approach itself as a guide for assessing labor
conditions in a country

Main session (Thursday, May 22, 2008)

8:30 — 9:00 Differences in assessments based on answer set or interpretation
Identification/discussion of indicators for which the panelists have
suggested that the answer set (level of compliance: some problems, more
extensive problems, severe problems) does not provide appropriate
responses or the interpretation of the indicator is ambiguous

Discussion of strategies used in such situations

9:00-2:00 Discussion of individual indicators
. Differences in assessments among the panelists
. Rationale and evidence for assessments
. Attempt to come to common assessment when differences exist

12:00-1:00 Lunch

1:00-2:00 (continuation of discussion of individual indicators)

2:00-4:00 Discussion of the matrix approach for assessing labor conditions
. Level of compliance and direction of change
. Range of indicators—indicators to add/subtract
. WebMILS as a source and additional data sources
. Additional/alternative approaches for assessing compliance
. Process: individual assessments followed by group discussion
. Overall assessment for <Country C>
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Appendix F
Post-Panel Questions for Telephone Interview

Panelist: Date:

1. Did your feel that the meeting addressed what you had expected?
O Yes o No

Comments:

2. Was the organization of time appropriate?
o Yes o No

Comments:

3. Did you feel that the other panelists approached the assessment task in a similar way to
how you approached it?

o Yes o No

Comments:
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4. Were there issues associated with the assessment exercise that you feel were not
adequately addressed?

o Yes o No

Comments:

5. Is there anything further that occurred to you with regard to the assessment exercise
(e.g., indicators to add/subtract? ways of prioritizing indicators? additional data
sources?)

O Yes o No

Comments:

6. Did you find that discussion/interaction with other panelists useful?
o Yes o No

Comments:




7. Do you have any further thoughts about your overall assessment of the matrix
approach to monitoring international labor standards?

O Yes o No

Comments:

68
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Appendix G
Notes from Panel Discussions

Each panel began with an evening meeting followed by a full day panel meeting.
The work plan for each panel meeting included discussion of the individual indicators,
with a focus on those indicators for which there was greater disagreement based on the
individual assessments undertaken prior to the meeting. Discussion of indicators was
followed by discussion of the ILAB-NAS matrix approach generally and WebMILS as a
key information source.

Country A (May 11-12, 2008)

Labor Standards: Freedom of Association and Collective Bargaining
Acceptable Conditions of Work

Panelists:

o Professor of industrial relations

« Union-based analyst and program director with focus on international labor
conditions

« Professor of law, with focus on international and comparative law

This first panel meeting followed the agenda and provided the model which was
largely replicated in the two subsequent panel meetings. At the dinner meeting on the
evening before the full-day session, we discussed the project, the backgrounds of the
individual panelists, and the plans for the main session the following day. It turned out
that two of the panelists had previously met at a small labor rights conference several
years earlier. One of those two had also worked on projects with labor-based
organization where the third panelist works.

The main session the following day began at 8:30 a.m. In preparation for the
session, the University of Michigan research staff had reviewed the assessments of each
of the panelists, grouping the indicators into three groups by the extent of agreement
among the panelists on their assessments: high, medium, or low agreement. “Low”
agreement generally included those indicators for which each of the three panelists rated
the indicator’s level of compliance differently. In some cases, there might have been two
different ratings plus differences in rating the direction of change. “High” agreement
usually meant that the panelists rated the level of compliance the same.

The pre-panel review of individual ratings also noted panelists’ comments that
raised questions for discussion about individual indicators, the assessment process itself,
and WebMILS as an information source. For example, the research staff noted that
panelists identified indicators that did not fit with the answer set—that is, they called for
a “yes/no” response rather than “some problems, more extensive problems, or severe
problems.” Questions about whether or not a particular ILO convention had been ratified
were a clear instance of this issue. Such questions had been called to the attention of the
researchers by panelists in our pre-meeting phone interviews. The individual comments
also identified indicators which raised questions about interpretation. For example,
comments suggested that panelists did not know how to interpret an indicator that asked
about number of strikes and, if there were many strikes or strikes of long duration, what
that might indicate about freedom of association
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Given the time constraints, the research staff estimated that trying to discuss each
of the 75 indicators (38 for Freedom of Association and Collective Bargaining; 37 for
Acceptable Conditions of Work) would result in just a few minutes discussion of each.
Instead, the discussion was structured as follows:

-Initial discussion of the indicators for which the answer set (level of compliance:
some problems, more extensive problems, severe problems) did not
provide appropriate responses or the interpretation of the indicator is
ambiguous. Rather than focus on possible differences in assessments for
these indicators, the panelists would discuss the problems of using the
answer set and how the individual panelists addressed this situation

-Discussion of individual indicators for which there was the most disagreement
among the panelists (agreement was “low’). Nine of the 75 indicators
were rated as having low agreement, all but one of which were part of
Freedom of Association and Collective Bargaining. The discussion of
“low agreement” indicators was followed by discussion of indicators for
which there was some disagreement (“medium” agreement).

Following the discussion of each of these indicators, the panelists re-rated
the indicator by hand. These assessments were collected at the end of the
session.

-General discussion of the matrix approach as a guide for assessing labor
conditions and WebMILS as a data source for this assessment.

The panel discussion, while following the overall format, was free-flowing, so
that general points about the matrix framework and WebMILS often were interspersed
with discussions of the indicators.

A number of issues/points came up repeatedly in the discussion, such as:

1. General concern that data sources for many areas were lacking sufficient

information to make an informed assessment, for example

a. There is little information about many aspects of government
performance; panelists often mentioned that one might need “people
on the ground” locally to get this kind of information

b. The government data generally does not address the informal sector or
unregistered workers—a major portion of the workforce in Country A

c. WebMILS does not seem to have much useful information on many
areas of government performance (e.g., FOA-CB, B10-13)

d. The panelists felt that more guidance would be useful to help an
assessor interpret reports from various sources

2. Need for more guidance on criteria for making assessments of level of
compliance; for example, should the assessor be comparing the situation
in a country to some ideal standard or to other countries?
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3. Mismatch between the answer set and the response that the panelist felt was
appropriate for an indicator, for example
a. Some indicators are clearly a “yes” or “no,” rather than “some
problems, more extensive problems, severe problems, e.g., all of the
ratification questions)
b. For some indicators, such as questions about legislation, the wording

suggests a “yes” or “no” questions (such as “Whether is
protected in law”); different wording might make it more of an
assessment question (such as “To what extent is protected by
law™)

c. With the answer set, there isn’t an option to say that there is “no
problem” with regard to an indicator

d. The panelists felt that having a 5-level answer set might have provided a
better set of options, providing a “no problem” option and some
distinction between “more extensive problems” and “severe problems”

4. In assessing whether compliance on an indicator is changing, need to have
some guidance on the time frame for making such an assessment.

In practice, two of the panelists used the year 2000 as a rough beginning
point for assessing change. The third panelist used the last 2-3 years.

5. Media coverage could be a useful additional source of information.

Media coverage is specifically discussed in the Monitoring International
Labor Standards book as not intended as a primary source because of
difficulties in assessing accuracy. The panelists felt that media sources
could be a useful addition to WebMILS (e.g., http://labourstart.org/
provides a searchable listing of international news reports relevant to trade
unions)

6. Court cases, such as from the European Court of Justice, the European Court of
Human Rights, and the inter-American system, could provide useful
information, especially because the legal briefs often provide a thorough
view of the context from the point of view of both the plaintiff and
defendant.

7. Some questions appear to be addressing two or more different issues. For
example, FOA-CB B-1 includes job actions taken as retaliation along with
murder—qualitatively different actions.

8. There aren’t any indicators that focus on “civil liberties” (e.g., right of
assembly, freedom of speech)—important part of labor rights environment

9. Under Acceptable Conditions of Work, unclear how to interpret/rate questions
about the minimum wage/average wage levels. Not clear what the criteria

should be.


http://labourstart.org/
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Country B (May 14-15, 2008)

Labor Standards: Freedom of Association and Collective Bargaining
Forced or Compulsory Labor

Panelists:

« Independent consultant on corporate social responsibility

« Independent consultant on labor conditions and labor rights

o Former ILO official with extensive experience in employment and human
rights

The County B panel went as planned. A representative from ILAB attended the
panel meeting as an observer. There was somewhat less variation in the individual
ratings in the Country B panel compared with the Country A panel. For example, there
were only six indicators that we characterized as having “low agreement” compared with
nine for Country A. The discussion of individual indicators therefore more quickly
turned to those for there was “medium” agreement.

The issue of answer-set problems for “yes-no” indicators was noted. It was
suggested that it is not appropriate to talk about “compliance” for indicators for which
there is not a formal obligation in international conventions. For example, according to
the panelist with extensive ILO experience, indicator B-7 under Forced or Compulsory
Labor (FCL) concerns receipt of technical assistance. Because there is no international
obligation, “level of compliance” is not formally applicable.

. . . . . 13
Some of the points raised in discussion:

1. Indicators sometimes included more than one issue. This could raise problems
of interpretation/application. For example, in FOA A-2—*“whether there
are legal provisions that entitle workers or employers to establish and join
organizations of their own choosing without previous authorization”—
what is meant by the addition of the phrase “without prior authorization?”
This seems to make the indicator less clear.

2. With regard to ratification questions, there are countries that have not ratified
ILO #87 but they have ratified the two covenants associated with it.

3. From the perspective of businesses, “risk assessment” is a central concern. The
matrix approach would be useful for three key goals: assessing the risk of
doing business in a country; some measure of whether a country’s labor
practices are in compliance; and risks associated with potential violations
of treaty obligations. From this perspective, the question about specific
indicators was whether they helped in assessing the risk of doing business
in a country. It was noted that businesses typically know little of the ILO
and its conventions.

During the panel, there was reference to the Equator Principles, a set of
social and environmental standards created in 2003 by a number of

" In these notes on the individual panels, some points noted with regard to an earlier panel are not repeated.
General points, however, may be reiterated when additional examples are provided.
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international financial institutions (IFIs) such as the World Bank, to
guide international investment decisions. The Equator Principles are
intended to help financial institutions “to be able to better assess, mitigate,
document and monitor the credit risk and reputation risk associated with
financing development projects.” [from website: http://www.equator-
principles.com/fag.shtml]| The Equator Principles are not very specific
and the labor elements appear to draw heavily upon the International
Finance Corporation (IFC), whose goals statement is summarized as
“Reducing Poverty, Improving Lives.” [http://www.ifc.org/] These
efforts can be contrasted with the approach used in the “Doing Business”
ratings, in which more extensive labor protections in a country tends to
worsen their rating as a business environment. For example, in the “Doing
Business” ratings, protections for workers can translate to scores
indicating greater “rigidity of employment.”

4. It might be helpful to have some general “context” indicators or a narrative way
of setting the context for a country. [Note: A similar point was raised in
the Country C panel, when it was suggested that the “outcome” indicators
might be more useful as information at the beginning of an assessment
process—setting the context for looking at legal framework and
government performance. ]

5. In assessing the legal framework, it is sometimes unclear whether a law was
actually in force/implemented or not.

6. The 3-level response set for compliance needs an “is fine” or “no problems”
category. It would help in the assessment to have more gradations than
the current three.

7. One of the panelists raised the issue of the indicators having a “common law
bias” in the sense that they focus on “rights” rather than “remedies”
(which is more associated with civil law systems). An example might be
FoA A-2 in which the law may provide a right to join a union but that
right may be meaningless if the remedy—the penalty when that right is
violated—is trivial.

8. In assessing the legal framework, there were questions about whether
regulations or “decrees” should be considered.

9. An additional indicator might be whether or not the government collects and
publishes relevant data on labor rights outcomes—where there is no
information, one can make a judgment about the government’s lack of
interest or decision not to report honestly.

10. There was support for using newspaper data bases, if they exist—with the idea
that media reports can provide “facts” (did a strike occur) but
interpretations may reflect specific orientations. From a business
perspective, the Business and Human Rights website (UK) was also
mentioned as a useful source of news reports (http://www.business-
humanrights.org/)



http://www.equator-principles.com/faq.shtml
http://www.equator-principles.com/faq.shtml
http://www.ifc.org/
http://www.business-humanrights.org/Home
http://www.business-humanrights.org/Home

11.

12.

13.

14.

15.

16.

17.

18.
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Transparency International (http://www.transparency.org/) was also
mentioned as a possible source for WebMILS. It focuses on civil society
with an emphasis on corruption.

Outcome measures, such as union density, are value neutral, purely factual—
This may be relevant in describing a country, but “compliance” categories
are not applicable.

With regard to the role of trafficking in forced or compulsory labor, reference
was made to the UN’s Palermo Protocol as possibly relevant for
assessments.

Additional or alternative indicators for forced or compulsory labor:
-is the government taking steps to prevent forced labor
-extent of migrations, forced or not
-extent of illegal migration
-presence or absence of labor recruiters
-extent of government regulation of labor recruiters, including
regulations/limits on money or wages that can be withheld by
recruiters
-governmental role in sending/receiving remittances
[a panelist suggested consulting a 2005 research report on exploitation
of migrant workers by Verite, “Protecting Overseas Workers”
(http://www.verite.org/)]

In some instances, the group discussion appeared to lessen individual
panelists’ confidence in their assessments

The discussion revealed some overlap between “child labor” and forced or
compulsory labor—e.g., a panelist mentioned the lack of attention to child
soldiers in the indicators for forced labor, however this issue is included
under child labor

With regard to WebMILS, panelists suggested that a search tool would be
very helpful, along the lines characteristic of Google searches.

In the discussion of overall conclusions about the country, it was suggested
that some form of prioritizing or a “weighting” system would be helpful to
recognize differences in the practical importance of indicators.

19 There was a generally positive response to the matrix approach as a tool for

clarifying and assessing the labor standards.


http://www.transparency.org/
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Country C (May 21-22, 2008)

Labor Standards: Freedom of Association and Collective Bargaining
Discrimination

Panelists:

« Business school professor teaching U.S. and international labor law
« Executive for the U.S. office of a major international union organization
« Senior program advisor with several labor rights NGOs

The meeting began with a somewhat abbreviated discussion of the “either/or” questions,
followed by a discussion of individual indicators, the matrix approach, and WebMILS.
There was somewhat more agreement between individual panelists on their initial
assessments of indicators. With fewer instances of “low” agreement, the discussion of
individual indicators addressed more that had “medium” agreement.

The discussion of individual indicators was slightly varied in two ways based on the
experience of the previous panel. First, at the beginning of the main session, we provided
each panelist a printout with the ratings of all three for each indicator (not including their
comments). In earlier discussions, panelists orally indicated how they rated the indicator
at the beginning of the discussion of that indicator; in this iteration, panelists had the
ratings in writing before they began the discussion of individual indicators. This change
appeared to quickly provide an initial framework for discussing an indicator. It did not
appear to change the nature of the discussion or outcome from that in the prior two
panels.

The second variation was tried to test whether the panelists could reach a consensus on
their rating of individual indicators. The plan was to have the each panelist re-assess the
indicator in writing following discussion. Once this individual re-assessment was
completed, the panelists would seek to agree on a group assessment. The intent of this
approach was to be able to analyze the individual’s re-assessment (as with the other
panels), but also to observe the more public effort to achieve consensus. It quickly
became clear that this approach was not productive and the results were revealing about
the dynamics of trying to achieve a consensus on individual indicators when differences
are not large and the evidence is incomplete or ambiguous. In practice, the effort to reach
a consensus on individual indicators was very time-consuming, with extensive discussion
about small differences. Panelists seemed to feel social pressure to make small
modifications based on little firm data. In the interests of time and maintaining a positive
environment for the panel discussion, this attempt to reach an oral consensus on
individual indicators was dropped and panel followed the pattern used in the previous
two meetings, focusing on changes in individual re-assessments as an indication of the
impact of the group discussion.

Some points raised in the discussion:

1. Initial discussion of the indicators of the legal framework suggested some
differences in interpretation. Some questions seemed to suggest that the
indicator was intended to include the application of the law rather than just
the “letter of the law.” For example, FoA A-14 (“whether the principle of
a strike as a means of action of organizations is generally recognized”)



76
suggested to some that the indicator was including how the law is
implemented. If the indicator was worded “whether the principle of a
strike as a means of action of organizations is guaranteed,” it would be
more clearly limited to the law itself. Similarly, Discrimination A-9
seems to emphasize how a law in implemented:

whether there are laws that make nondiscrimination in
employment meaningful in practice with equal access to
education, training, vocational guidance, and placement
services; maternity protection; and parental leave
[emphasis added].

FoA A-20 also seems to ask about the effectiveness of the law:

“assessment of extent to which “right to work™ laws or
other “free rider” provisions undermine the ability of
workers to organize and the extent to which laws require
workers to join a given trade union as a condition of
employment or that new workers be hired through a given
trade union”

How should “practices” influence an assessment of the
effectiveness of laws. If strikers are stopped from picketing
because they are “disturbing the peace” (not a part of labor law), is
this evidence that “the government can limit picketing...” (FoA
indicator A-16)?

The panel discussion raised the question about whether regulations
and court decisions and precedents should be considered part of the
legal framework. It was noted that in a “common-law” system,
court cases are a key part of understanding the law. Court
interpretations are also relevant for understanding the operation of
civil law regimes. The question was raised about whether a “right”
that is enunciated is really protected if the “remedy,” in terms of
responses to violating this right, fails to ensure the respecting of
the right. For example, FoA A-8 refers to “whether national laws
protect workers from discrimination if they join a union or
participate in union activities.” Assessing this might require
knowing what the punishment is for violating this right.

In discussing another aspect of the complexity of assessing the
legal system, FoA A3, it was noted that the law protecting civil
servants’ rights in Country C was conditioned on the passage of a
separate law about civil servants that was never passed.

2. The group talked about the problem of not having a clear time-frame for basing
decisions about direction of change. They noted that Country C had
installed a democratic government a number of years ago and there have
been many improvements in the labor standards environment since that
change. Whether there have been positive changes in the last five years,
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however, was much more difficult to determine.

There was also some sense that assessing direction of change suggested
the idea of identifying a trajectory, making a judgment about whether
things will be changing in the future.

3. The panel raised the issue of what should be the basis of assessing level of
compliance. Although the panelists may not have explicitly decided on a
comparative basis for decisions, it appeared that in some cases there was a
de facto comparison with countries at similar levels of development (“not
as bad as ...”).

4. There was some variation in the extent to which panelists allowed their general
knowledge of a country’s environment to impact their assessments. One
panelist, in the absence of data, presumed that a particular kind of problem
existed—based on his knowledge of the country.

5. The panel discussed the importance of understanding the sources and their
traditions. For example, small changes in phrasing in reports of the ILO’s
Committee of Experts on the Application of Conventions and
Recommendations (CEACR) can be very important. These might be
overlooked by less-experienced assessors.

6. Some of the indicators include more than one topic which confuses assessment.
For example, FoA A-16 asks about restrictions on “picketing or
occupation of the workplace.” The latter is a much different activity than
the former. Similarly, FoA B-1 included job actions and crimes such as
murder in a single indicator.

7. In the course of doing his individual assessments, one panelist personally
contacted an expert in the Department of State in order to get up-to-date
information. This raised the question about how such informal sources
should be integrated with more established or freely-available sources.

8. As with other country panels, the Country C panelist found the outcome
indicators (FoA C-1 to C-3) difficult to interpret. Although they assumed
that the intent was that higher union density (C-1) is likely a sign of
greater freedom of association, the indicator is a factual one and not one of
“compliance.” For number of strikes (C-2), it is unclear whether more
strikes is a sign of an active and successful labor movement or of
problems with the labor standards. In terms of outcomes, it was noted that
it would be useful to have some indicator of the level of awareness among
workers of their rights. There weren’t suggestions, however, of how this
would be measured.

9. The question was raised about the problem of moving from anecdotal evidence
to an overall assessment of a country. It was noted that there may be
certain sectors that get disproportionate attention in the western press. For
example, apparel and toys, because of their western markets and consumer
movements may skew the impression of the country as a whole.
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10. There was often little information for assessing the indicators for
“Discrimination and Equality.” The range of bases for discrimination
(gender, ethnicity, caste, etc.) also made it complex. It was noted that
there were few indicators for assessing discrimination within a country
against internal migrants or indigenous people.

11. In terms of the matrix approach generally, the panelists seemed to see it as a
useful organization of information. It might be that the “C” indicators
(outcomes), rather than items for assessing “compliance,” might be used to
provide an introductory context—a portrait of the labor conditions—for
assessing the legal framework and the government performance.
Understanding the national context should also involve some indications
of the state of the economy and the social situation.



Country A

Matrixes for Assessors on the Three Panels

Appendix H

Freedom of Association and Collective Bargaining

Assessor: a

Direction of Change

Improving

Steady state Worsening

(no assessment)

Some problems

AL(3), A9(3), AL7(1),
A21(3), B5(2), B13(2)

Level of Compliance

More extensive A4(2), A12(2) A3(2), A11(3), A13(2),
problems A19(2), A20(2), B1(2),
B2(1), B4(2), B8(3)
Severe problems  |A2(1), A14(2) A6(2), A7(2), A8(2),
A10(3), A15(2), A16(3),
B3(2), B6(2)
(no assessment) A5(2), A18(), B7(), B9(),

B10(), B11(), B12(),
C1(3), C2(2), C3(2), C4()

Direction of Change

A or:
b Improving Steady state Worsening (no assessment)
Some problems A4(2), A5(2), A7(2), AB8(3), A10(2), A12(2),
A21(2), B6(3) Al13(2), B2(2), B4(2),
© B11(2)
% More extensive A3(3) A2(3), B3(2)
S |problems
g Severe problems B1(2) A6(3), A11(2), A14(3),
o A15(3), A16(3), C4(2)
% (no assessment) C3(2) C1(2) A1(3), A9(3), A17(3),
3 A18(), A19(3), A20(2),
= B5(2), B7(), B8(), B9(),
B10(), B12(), B13(),
C2(2)
Direction of Change
A or: C
Improving Steady state Worsening (no assessment)

Some problems

AL(3), A2(3), A3(3),
A8(3), A(3), A11(3),
A12(2), A13(3), A17(3),
A18(2), A19(3), A20(2),
A21(3), B4(2), B5(3),
B7(1), B10(2), B12(3),
B13(3), C2(2)

More extensive
problems

Level of Compliance

A5(3), AB(3), A10(3),
Al4(3), A16(3), B1(3),
B3(3), B6(3), B11(2)

Severe problems

A4(3), A7(3), Al5(3),
B2(3), BY(2), C4(3)

B8(3), C1(3), C3(3)

(no assessment)

Confidence in Assessment:

(1) = low confidence

(2) = moderate confidence

(3) = confident
() =no response




