





Authority of State and Local Police to Enforce Federal Immigration Law

This provision originated as a floor amendment during congressional consideration of AEDPA,
and its author intended it to overcome a perceived federal limitation on state or local officers’
ability to arrest and detain criminal aliens so that they could be transferred to the custody of
federal immigration authorities.” There is some debate as to whether such a limitation actually
existed prior to the enactment of AEDPA, and whether states and localities are now only
permitted to arrest and detain aliens on account of their unlawful reentry pursuant to the
procedure established under AEDPA § 439 (i.e., when state or local officers have obtained prior
confirmation by federal immigration authorities of a suspect’s unauthorized immigration status).
As discussed infra, the U.S. Court of Appeals for the Tenth Circuit (Tenth Circuit) has recognized
that federal law pre-AEDPA did not preclude states and localities from enforcing federal
immigration law. The Tenth Circuit has also held that AEDPA § 439 was not “intended to displace
preexisting state or local authority to arrest individuals violating federal immigration laws.”*

Authorization to Enforce the Federal Alien Smuggling Statute

Congress appears to have authorized state and local police to enforce INA § 274, which
criminalizes activities relating to the smuggling, transport, or harboring of unauthorized aliens.”
INA § 274(c), entitled “Authority to Arrest,” states that:

No officer or person shall have authority to make any arrest for a violation of any provision
of this section except officers and employees of the Service designated by the Attorney
General, either individually or as a member of a class, and all other officers whose duty it is
to enforce criminal laws.*

The plain language in this subsection seems to indicate that state and local law enforcement
officers are permitted to make arrests for violations of the federal alien smuggling statute, as they
are “officers whose duty it is to enforce criminal laws.” The legislative history of INA § 274
seems to confirm this understanding. The Senate-passed version of this provision stated that
arrests for violations could only be made by federal immigration agents and “other officers of the
United States whose duty it is to enforce criminal laws.”* The House, however, struck the words
“of the United States,” so that state and local officials could enforce this provision as well. ™

Although the federal alien smuggling provision appears to permit state and local law enforcement
to directly enforce its provisions, other INA provisions which criminalize immigration-related
conduct do not contain similar authorizing language. Nonetheless, as discussed infra, reviewing
courts have recognized that state and local law enforcement may arrest persons for criminal
violations of; Ehe INA, regardless of whether the applicable INA provision expressly authorizes
such arrests.

¥ 142 Cong. REC. 4619 (Rep. Doolittle offering amend. no. 7 to HR. 2703).

® United States v. Vasquez-Alvarez, 176 F. 3d 1294, 1299-1300 (10™ Cir. 1999).
N8 US.C. §1324.

2 81.8.C. § 1324(c) (emphasis added).

98 Cona. Rec. 810 (1952) (emphasis added).

M Conr. REP. No. 1503, 82 Cong., 2d Sess. (1952). Representative Walter offered the amendment to strike the words
“of the United States.” He stated that the purpose of the amendment was “to make it possible for any law enforcement
officer to make an arrest.” 98 Cong. REc. 1414-15 (1952).

® See, e.g., Gonzales v. City of Peoria, 722 F.2d 468, 474-75 (9" Cir. 1983) (examining legislative history of INA and
concluding that state and local law enforcement were not intended to be precluded from enforcing the INA’s criminal
(continued...)
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Judicial Decisions Concerning Immigration
Enforcement

The degree to which state and local police officers may, in the absence of express authorization
by federal law, act to enforce federal immigration law is a subject of ongoing legal dispute and
conflicting judicial opinion. Thus far, reviewing federal courts have recognized that state and
local law enforcement officers may make arrests for criminal violations of the INA, at least so
long as such arrests are permitted under state law. However, courts have disagreed as to whether
state and local officers may, in the absence of express federal statutory authorization, arrest a
person on account of his commission of a c¢ivi/ violation of the INA that renders him removable.

It should be noted that inquiries by state and local law enforcement that touch upon the
immigration status of stopped individuals do not always constitute attempts to enforce federal
immigration law. Such inquiries might arise in the normal course of an investigation unrelated to
immigration enforcement. For example, an officer investigating an offense under state or local
law might question a person regarding his identity, and such questioning might possibly touch
upon that person’s immigration status (e.g., requesting the production of any documents that may
verify the person’s purported identify, including perhaps any federal immigration documents in
the person’s possession).* These situations might not raise the same legal issues as situations
where questioning regarding immigration status either serves as the legal justification for a
person’s initial stop, detention, or arrest,”” or constitutes a basis for detaining a person beyond the

(...continued)

provisions).

S In Terryv. Ohio, 392 U.S. 1 (1968), the Supreme Court held that law enforcement may briefly stop and investigate
an individual when there is “reasonable suspicion” that the person is involved in criminal activity, without infringing
upon the person’s right under the Fourth Amendment to be free from unreasonable searches and seizures. Questioning a
suspect regarding his identity may be a part of many 7erry stops. See, e.g., Hiibel v. Sixth Judicial District Court of
Nevada, Humboldt County, 542 U.S. 177, 186 (2004) (“Obtaining a suspect’s name in the course of a Terry stop serves
important government interests.”), Hayes v. Florida, 470 U.S. 811, 816 (1985) (“[I]f there are articulable facts
supporting a reasonable suspicion that a person has committed a criminal offense, that person may be stopped in order
to identify him, question him briefly, or to detain him briefly while attempting to obtain additional information.”).
Additionally, the Fourth Amendment is not implicated in consensual encounters with and questioning by law
enforcement. Florida v. Bostick, 501 U.S. 429, 434 (1991) (“Since Terry, we have held repeatedly that mere police
questioning does not constitute a seizure.”). In INS v. Delgado, for example, the Supreme Court held that questioning
by federal immigration authorities regarding the immigration status of employees during a worksite inspection did not
constitute a “seizure” under the Fourth Amendment because, in view of the surrounding circumstances, “most workers
could have had no reasonable fear that they would be seized upon leaving.” 466 U.S. 210, 219 (1984). In consensual
encounters, “even when officers have no basis for suspecting a particular individual, they may generally ask questions
of that individual; ask to examine the individual’s identification; and request consent to search his or her luggage.”
Bostick, 501 U.S. at 434.

T Nonetheless, there may be circumstances where inquiries by state or local police into the immigration status of an
individual may raise preemption issues, even in cases where the person has been stopped and detained on non-
immigration related grounds and the questioning does not result in the person’s extended detention. See United States
v. Arizona, 703 F.Supp. 2d 980 (D. Ariz. 2010) (preliminarily enjoining state measure requiring state and local police
to verify the immigration status of persons stopped for a state or local offense who are reasonably suspected of being
unlawfully present, on the grounds that the measure was likely preempted by federal immigration law, in part because
the “mandatory” nature of the state requirement would unduly burden those federal agencies responsible for responding
to immigration status verification requests coming from the state).
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period necessary to resolve any non-immigration related matters that justified the person’s stop or
detention.®

This section discusses notable appellate court decisions addressing the ability of state and local
law enforcement to detain or arrest persons for violations of the INA in the absence of clear
federal authorization.” The U.S. Court of Appeals for the Ninth Circuit (Ninth Circuit) and the
U.S. Court of Appeals for the Sixth Circuit (Sixth Circuit) have issued opinions which appear to
recognize that state and local law enforcement are generally preempted from making arrests for
civil violations of the INA in the absence of clear authorization under federal law. On the other
hand, the Tenth Circuit has issued a series of rulings which appear to support the position that
state and local law enforcement have implicit authority to investigate and arrest persons for either
criminal or civil violations of federal immigration law.

Gonzales v. City of Peoria (Ninth Circuit)

The issue of whether state and local law enforcement agencies are precluded from enforcing
provisions of the INA was analyzed by the Ninth Circuit in the 1983 case of Gonzales v. City of
Peoria.”® In Gonzales, a three-judge panel examined a Peoria policy that authorized local officers
to arrest aliens who violated INA § 275, which makes it a criminal offense for an alien to enter
the United States unlawfully.” The petitioners, who had been questioned and detained pursuant to
the city’s policy, claimed that enforcement of federal immigration laws was the exclusive

8 For example, in Muehler v. Mena, the Supreme Court held that local police officers’ questioning of the defendant
about her immigration status while they searched the premises of a house she occupied for dangerous weapons did not
violate the Fourth Amendment, because it did not prolong her detention. 544 U.S. 93, 101 (2005). See also 1llinois v.
Cabelles, 543 U.S. 405, 407 (2005) (“A seizure that is justified solely by [an] interest ... can become unlawful if it is
prolonged beyond the time reasonably required to complete that mission.”).

* In addition to the cases discussed in this section, a few other federal appellate courts have considered cases where
state or local law enforcement have investigated or arrested persons for suspected violations of federal immigration
law. However, these cases generally have not contained clear pronouncements regarding the ability of state or local
police to enforce the civil provisions of federal immigration law. See, e.g., United States v. Laville, 480 F.3d 187 (3%
Cir. 2007) (finding that state police officer’s warrantless arrest of alien was supported by probable cause that he had
committed the criminal oftense of unlawtully entering the United States), United States v. Rodriguez-Arreola, 270 F.3d
611 (8" Cir. 2001) (reversing lower court’s finding that a state trooper, after stopping the vehicle which defendant
occupied for speeding, violated the defendant’s Fourth Amendment rights by questioning him and the driver of the
vehicle about the defendant’s immigration status). In Lynch v. Cannatella, a three-judge panel of the U.S. Court of
Appeals for the Fifth Circuit considered civil claims brought by several foreign stowaways who alleged mistreatment
by local police when they were apprehended and detained, pending transfer to federal authorities, after having
attempted to enter the United States unlawfully. 810 F.2d 1363 (57 Cir. 1987). In dismissing plaintiffs’ claim that they
were detained in a manner that was contrary to federal law, the court found that although the process used by local
authorities was not expressly authorized by federal statute, it was also not prohibited by it. It further stated that no
federal statute “precludes other federal, state, or local law enforcement agencies from taking other action to enforce this
nation’s immigration laws.” Id. at 1371. Given the context in which this statement was made, it is unclear whether the
court intended to convey a broad recognition of the ability of state and local police to enforce the criminal and civil
provisions of federal immigration law, or whether the court was only referring to the ability of state, local, and federal
law enforcement to arrest persons attempting to enter the United States unlawfully.

0722 F.2d 468, 474 (9 Cir. 1983). Gonzales was subsequently overruled by Hodgers-Durgin v. de la Vina, 199 F.3d
1037 (9% Cir. 1999), on grounds unrelated to issues discussed in this report.

318 1U.S.C. § 1325. The plaintiffs alleged that the city police engaged in the practice of stopping and arresting persons
of Mexican descent without reasonable suspicion or probable cause and based only on their race. Furthermore, they
alleged that those persons stopped under this policy were required to provide identification indicative of legal presence
in the United States, and that anyone without acceptable identification was detained at the jail for release to
immigration authorities.
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responsibility of the federal government, precluding any concurrent enforcement activities by
states or localities.

The appellate court disagreed. As an initial matter, the Gonzales court noted that the “general rule
is that local police are not precluded from enforcing federal statutes,”* and that federal regulation
of a particular field “should not be presumed to preempt state enforcement activity ‘in the
absence of persuasive reasons—either that the nature of the regulated subject matter permits no
other conclusion, or that the Congress has unmistakably so ordained.”””” The court concluded that
the enforcement of the criminal provisions of the INA by states and localities did not inherently
conflict with federal interests. Moreover, the court found that neither the structure nor legislative
history of the INA manifested an intent by Congress to preclude state or local enforcement of the
INA’s criminal provisions.™* Accordingly, the Gonzales court declared that local police officers
may, subject to state law, constitutionally stop or detain individuals when there is reasonable
suspicion or, in the case of arrest, probable cause that such persons have violated, or are in the
process of violating, the criminal provisions of the INA.”

In the course of its analysis of the preemptive effect of federal immigration law, the Gonzales
court appeared to distinguish the preemptive effect of the INA’s civil and criminal provisions, and
assumed that the former constituted a pervasive and preemptive regulatory scheme, whereas the
latter did not. The court stated:

We assume that the civil provisions of the [INA], regulating authorized entry, length of stay,
residence status, and deportation, constitute such a pervasive regulatory scheme, as would be
consistent with the exclusive federal power over immigration. However, this case does not
concern that broad scheme, but only a narrow and distinct element of it—the regulation of
criminal immigration activity by aliens. The statutes relating to that element are few in
number and relatively simple in their terms. They are not, and could not be, supported by a
complex administrative structure. It therefore cannot be inferred that the federal government
has occupied the field of criminal immigration enforcement.”®

While Gonzales appears to stand for the proposition that states do not possess the authority to
enforce civil immigration laws, it has been argued that its preemption analysis was based merely
on an assumption and was outside the holding of the case, and thus does not constitute binding
precedent.”” The Ninth Circuit has yet to definitively address this issue.

*2 Gonzales, 722 F.2d at 474.

3 Id. at 475 (quoting De Canas v. Bica, 424 U.S. 351, 356 (1976)).

54 Id

55 Id

* Id. at 474-75.

7 See, e.g., U.S. Dept. of Justice, Office of Legal Counsel, Non-preemption of the Authority of State and Local Law
Enforcement Officials to Arrest Aliens for Immigration Violations, at 7-8 (Apr. 3, 2002) [hereinafter “2002 OLC
Opinion™], available in redacted form at http://www.aclu.org/FilesPDFs/ACF27DA.pdf or http://www fairus.org/site/
DocServer/OLC_Opinion_2002.pdf?docID=1041; Kris W. Kobach, The Quintessential Force Multiplier: The Inherent
Authority of Local Police to Make Immigration Arrests, 69 ALB. L. REv. 179, 209 (2005) (arguing that the “possibility
of field preemption with respect to civil provisions of the INA [raised in Gonzales] was merely an assumption,

suggested without any analysis, and made in dicta—entirely outside of the specific holding of the case, which
concerned a criminal arrest. It does not constitute binding precedent.”).
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United States v. Urrieta (Sixth Circuit)

Whereas the Ninth Circuit had “assumed” in Gonzales that state and local law enforcement were
precluded from directly enforcing the civil provisions of federal immigration law, the Sixth
Circuit seems to have made a more definitive pronouncement to that effect. In the 2008 case of
United States v. Urrieta,” a three-judge circuit panel appeared to construe federal immigration
law as generally precluding states and localities from arresting or detaining persons for civil
immigration violations. The case concerned the lawfulness of the petitioner’s extended detention
following the issuance of a traffic citation by local law enforcement, during which time the
officer attempted to determine whether the petitioner was an unlawfully present alien. During the
extended detention, the petitioner consented to a search of his vehicle, which resulted in the
discovery of firearms and fraudulent documents. In his subsequent criminal trial for unlawful
possession of these items, the petitioner sought to have the evidence discovered during his
extended detention suppressed, arguing that his extended detention beyond the period necessary
to issue a traffic citation was unlawful.

The circuit panel concluded that the petitioner’s extended detention could not be justified solely
on account of the police officer’s reasonable suspicion that the petitioner was an unlawfully
present alien. In so doing, the panel characterized INA § 287(g) as “stating that local law
enforcement officers cannot enforce completed violations of civil immigration law (i.e., illegal
presence) unless specifically authorized to do so by the Attorney General under special conditions
that are not applicable in the present case.” Although the majority opinion in Urrieta appeared
to recognize that state or local law enforcement could detain a person on account of a criminal
violation of the INA,* it indicated that an alien could not be detained solely on account of
unauthorized immigration status in the absence of a 287(g) agreement or other express federal
authority.”’ Because the local officer did not have “reasonable suspicion that [the petitioner] was
engaged in some nonimmigration-related illegal activity™ that could justify his extended

58 520 F.3d 569 (6% Cir. 2008).
* Id. at 574.

% Prior to searching the defendant’s vehicle, the stopping officer contacted federal authorities to determine whether the
defendant was legally in the country, and learned that there was no record of the defendant. The majority noted that this
lack of information was significant, because it indicated that the defendant was not present in the country after
previously having been deported, which is a criminal offense. See INA § 276, 8 U.S.C. § 1326. The majority opinion
found the lack of a deportation record to be “significant because illegal reentry after deportation is the only immigration
violation that [the local officer] had the authority to enforce.” Urrieta, 520 F.3d at 571-72.

%! Further, the court also recognized that a person’s false or evasive statements regarding immigration status do not
provide law enforcement with reasonable suspicion to believe that the alien is engaged in unrelated criminal activity
which could justify his continued detention. The court reasoned that:

Although false or evasive statements to a law enforcement officer might indicate criminal activity,
see United States v. $67,220.00 in U.S. Currency, 957 F.2d 280, 286 (6th Cir.1992), the fact is that
very few undocumented immigrants are likely to admit to law enforcement that they are in the
country illegally. The government’s reasoning that dishonesty about one’s immigration status
suggests drug running, therefore, opens the door to allowing millions of undocumented immigrants
to be detained for further questioning on that basis. To hold that one’s illegal presence in this
county is a sign of anything more than an immigration violation stretches the Fourth Amendment
much too far.

Id. at 579.
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detention,” the court ruled that the petitioner was unlawfully detained and ordered the evidence
discovered during this detention to be suppressed in subsequent criminal proceedings.”

Tenth Circuit Jurisprudence

In contrast to the approach taken by the Sixth and Ninth Circuits, the Tenth Circuit Court of
Appeals has issued a series of rulings that arguably supports the view that state and local officers
are not preempted from investigating and arresting persons who have violated either the criminal
or civil provisions of the INA. Although these cases arose in the context of criminal
investigations, they concerned activities undertaken by state or local officers involving the
enforcement of the civil provisions of federal immigration law—namely, the arrest or extended
detention of persons in order to determine whether they were unlawfully present aliens.

In the 1984 case of United States v. Salinas-Calderon,* a three-judge circuit panel considered a
case involving a state trooper who had pulled over the criminal defendant for driving erratically,
and who had subsequently found six individuals in the back of the defendant’s truck. Because
neither the driver nor the six individuals spoke English or carried identification documentation,
and another passenger (the driver’s wife) stated that they were from Mexico, the state trooper
arrested them and attempted to verify their immigration status. The driver was subsequently
charged with the criminal offense of unlawfully transporting unauthorized aliens, but moved to
suppress statements made by himself and the six passengers in which they admitted their
unauthorized immigration status.

Examining the record, the circuit panel found that, based on the observable facts that had been
available, the trooper had probable cause to detain and arrest all of the individuals. Moreover, the
court rejected the defendant’s argument that the state trooper lacked authority to detain the
passengers in order to inquire into their immigration status. The court determined that a “state
trooper has general investigatory authority to inquire into possible immigration violations, and
that based on his questioning of the defendant and passengers, the trooper had “probable cause to
make a warrantless arrest for violation of the immigration laws.”*

In 1999, the Tenth Circuit Court of Appeals once again considered state and local authority to
enforce federal immigration laws in the case of United States v. Vasquez-Alvarez.”” The case
concerned an Oklahoma police officer’s arrest of an individual, who was being monitored by the
officer partially due to suspicion of drug trafficking, following the individual’s admission that he
was an “illegal alien.”® Subsequently, the alien admitted that he had a felony record and had
previously been deported from the United States, and was charged by federal authorities with the

2 1d. at 574-75.

%3 Although one judge of the panel dissented from the court’s ruling, believing that the officer had reasonable suspicion
to detain the defendant following the issuance of a traffic citation in order to investigate possible criminal activity, he
agreed with the majority that the officer “had no authority to arrest [the defendant and his passenger] for an
immigration violation because neither of them [had committed the criminal offense of having] reentered the country
illegally.” Id. at 580 (McKeague, J., dissenting).

4728 F.2d 1298 (10" Cir. 1984).
5 Jd at 1301 n.3.

% Jd. at 1301.

57176 F.3d 1294 (10™ Cir. 1999).
%8 Jd at 1296.

Congressional Research Service 13



Authority of State and Local Police to Enforce Federal Immigration Law

criminal offense of unlawfully reentering the United States.” As discussed previously,” section
439 of AEDPA expressly permits state and local law enforcement to arrest previously deported
aliens who have been convicted of criminal activity and thereafter unlawfully reenter the United
States, but requires that law enforcement acting pursuant to this authority first obtain
confirmation of the alien’s immigration status prior to making an arrest. In the instant case,
however, the law enforcement officer did not act pursuant to the authority conferred under
AEDPA § 439. Instead, the arrest was premised upon Oklahoma state law, which permitted state
and local law enforcement to make arrests for any violation of federal law.”

The Vasquez-Alvarez court rejected the defendant’s argument that because his arrest was not in
accordance with the procedure detailed in AEDPA § 439, it was therefore unlawful. Citing
Salinas-Calderon, the circuit court noted that it had previously “held that state law-enforcement
officers have the general authority to investigate and make arrests for violations of federal
immigration laws.””* Examining the language and legislative history of AEDPA § 439, the court
determined that the provision neither expressly nor implicitly limited or displaced “the
preexisting general authority of state or local police officers to investigate and make arrests for
violations of federal law, including immigration law.”” Instead, the circuit panel held that
AEDPA § 439 “merely creates an additional vehicle for the enforcement of federal immigration
law,”” besides any independent authority to make such arrests under state law.

In the 2001 case of United States v. Santana-Garcia,” the Tenth Circuit once again addressed the
role of state and local law enforcement in immigration matters, reaffirming and expanding upon
its prior rulings in Salinas-Calderon and Vasquez-Alvarez. The case concerned a traffic stop by a
Utah state trooper. The driver of the car did not possess a driver’s license, a misdemeanor under
Utah law, and did not speak English. The passenger in the car spoke limited English and
explained that he and the driver were traveling from Mexico to Colorado, which prompted the
officer to ask if they were “legal.” The passenger and the driver appeared to understand the
question and answered “no.”” Following further inquiry, the driver and passenger consented to a
search of their vehicle, which revealed illegal drugs. In subsequent criminal proceedings, the
driver and passenger moved to suppress this evidence on the grounds that the police lacked
reasonable suspicion to detain them beyond the purpose of the initial stop.

The circuit panel upheld the admission of the evidence, finding that the state trooper had probable
cause to arrest the defendants for violations of state criminal law (i.e., driving without a valid
driver’s license) and federal law at the time they consented to a search of the vehicle. With
respect to federal law, the court held that the defendants” admission of unlawful status provided
the state officer with probable cause to arrest them for suspected violations of federal immigration
law. The Santana-Garcia panel also seemed to dismiss the suggestion that state law must
explicitly authorize state and local officials to make such arrests.”” The court relied upon a

® Id. at 1295.

™ See supra at “Authorization to Arrest and Detain Previously Removed Criminal Aliens.”

" Vasquez-Alvarez, 176 F.3d at 1296-97 (citing Salinas-Calderon, 728 F.2d at 1301-02 & n.3).
7 Id. at 1296-97.

P Id. at 1295.

d.

264 F.3d 1188 (10" Cir. 2001).

7 Id. at 1190.

7 Id. at 1193-94. The court, nonetheless, cited Utah’s peace officer statute (UTaH CODE ANN. § 77-7-2), which
(continued...)
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number of inferences from earlier decisions that recognized the “implicit authority™ or “general
investigatory authority™ of state officers to inquire into possible immigration violations.” The
court also seemed to rely upon a broad understanding of a Utah state law that empowers officers
to make warrantless arrests for any public offense committed in the officer’s presence to include
violations of federal law.”

Although the defendants in Santana-Garcia were apparently in violation of a civi/ provision of
the INA (i.e., unauthorized presence), the Santana-Garcia court made no distinction between
state and local police officers” ability to enforce either the civil or criminal provisions of federal
immigration law, although the supporting cases which the court cited generally involved arrests
for criminal matters. Moreover, it remains unclear how the court, pursuant to its broad
understanding of Utah state law, would have ruled if there had not been an independent legal
basis supporting the state officer’s stop (i.e., a traffic violation) unrelated to the investigation as to
whether a civil violation of federal immigration laws had occurred. Accordingly, it can be argued
that this decision still leaves unresolved the precise circumstances in which state and local police
officers may enforce the civil provisions of the INA.*

Office of Legal Counsel Opinions

In recent decades, the executive branch has repeatedly opined on the scope of potential state and
local involvement in the enforcement of federal immigration law. Over the years, it has modified
its views as to whether state and local officials may enforce the civil provisions of the INA. In a
1978 press release, the Department of Justice (DOJ) “reaffirmed. .. that the enforcement of the
immigration laws rests with [federal immigration authorities|, and not with state and local
police.”®' The DOJ further urged state and local police not to “stop and question, detain, arrest, or
place an ‘immigration hold” on any persons not suspected of crime, solely on the ground that they
may be deportable aliens.” In 1983, the DOJ announced revisions to this policy to encourage
greater involvement by state and local police in the enforcement of immigration laws, but
emphasized that federal authorities “remain responsible for all arrests for [civil] immigration

(...continued)

empowers Utah state troopers to make warrantless arrests for “any public offense.” The court also found the
defendant’s acknowledgment in Vasquez-Alvarez that the relevant state law specifically authorized local law
enforcement officials to make arrests for violations of federal law unnecessary to that decision. /d. at 1194 n.7.

8 Id. at 1193-94. The circuit court also approvingly cited to a few non-immigration-related decisions in other circuits
which recognized state and local law enforcement’s general authority to make arrests for federal offenses, presuming
that the exercise of such authority is not barred under state law. Id. (citing United States v. Janik, 723 F.2d 537, 548 (7%
Cir. 1983) and United States v. Bowdach, 561 F.2d 1160, 1167 (5™ Cir. 1977)).

™ Santana-Garcia, 264 F 3d at 1194 n.8 (citing UTas CODE ANN. § 77-7-2).

% The Tenth Circuit reaffirmed its prior recognition of the inherent authority of state and local police to enforce federal
immigration law in an unpublished 2002 opinion, without appearing to distinguish between criminal and civil offenses.
United States v. Favela-Favela. 41 Fed. App’x. 185 (10® Cir. 2002) (upholding alien smuggling conviction of person
stopped by local law enforcement for a traffic violation and thereafter questioned regarding the immigration status of
his passengers). As with prior cases, however, the case involved a stop made pursuant to an investigation of an offense
under state law (a traffic violation), rather than being solely premised on an investigation into the immigration status of
the occupants of the stopped vehicle. Moreover, the defendant’s extended detention occurred during an investigation of
illegal activity carrying criminal penalties under federal immigration law (unlawfully transporting unauthorized aliens).

8 Interpreter Releases, vol. 55, Aug. 9, 1978, at 306 (quoting DOJ press release).
82
Id.
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violations.” In 1989, the DOJ’s Office of Legal Counsel (OLC) opined that while state and local
law enforcement could enforce the provisions of the INA concerning criminal offenses, it was
“unclear” whether they could enforce non-criminal federal statutes.*

In 1996, the OLC reached a more definitive conclusion on the question, issuing an opinion which
found that while state and local police are not preempted from making arrests for criminal
violations of the INA, they “lack recognized legal authority” to enforce the INA’s civil
provisions.* The opinion acknowledged that “[i]t is well-settled that state law enforcement
officers are permitted to enforce federal statutes where such enforcement activities do not impair
federal regulatory interests.”™® Such enforcement is “subject to the provisions and limitations of
state law.”” However, the OLC concluded, based upon an examination of jurisprudence, that
“state and local police lack recognized legal authority to stop and detain an alien solely on
suspicion of civil deportability, as opposed to a criminal violation of the immigration laws or
other laws.”® In particular, the OLC construed the Ninth Circuit’s ruling in Gonzales v. City of
Peoria as hcg)glding that state and local authority to enforce the INA ““is limited to criminal
violations.”

2002 OLC Opinion

In 2002, the OLC issued a memorandum which concluded that “federal law did not preempt state
police from arresting aliens on the basis of civil deportability,” and it withdrew the advice of the
1996 opinion which had suggested otherwise.” The 2002 OLC Opinion described the states, like
the federal government, as possessing the status of “sovereign entities.”™' Because of this status,
states do not require affirmative delegation of federal authority in order to make arrests for

8 Interpreter Releases, vol. 60, Mar. 4, 1983, at 172-73 (quoting guidelines approved by the Attorney General on Feb.
10, 1983).

8 Dep’t of Justice, Office of Legal Counsel, Handling of INS Warrants of Deportation in Relation to NCIC Wanted
Person File,at4, 5, & n.11 (April 11, 1989).

8 Dep't of Justice, Office of Legal Counsel, Assistance by State and Local Police in Apprehending Illegal Aliens, 1996
OLC LEXIS 76, at ¥2-*3 (Feb. 5, 1996) [hereinafter “1996 OLC Opinion™].

8 Id. at *8 (citing, inter alia, Ker v. California, 374 U.S. 23 (1963);, Flovida Avocado Growers, Inc. v. Paul, 373 U.S.
132 (1963)). The opinion also discussed a number of legal authorities that recognized that state and local police were
not preempted from enforcing the criminal provisions of federal immigration law. 1996 OLC Opinion, supra footnote
85, at *8-*13 (discussing, inter alia, Gonzales v. City of Peoria, 722 F.2d 468, 474 (9% Cir. 1983); People v. Barajas,
81 Cal. App. 3d 999 (1978) (state appellate court decision recognizing ability of state police to arrest persons who
commit criminal offenses under the INA relating to unlawful entry and reentry)).

871996 OLC Opinion, supra footnote 83, at *9.

®1d. at *16.

¥ Id. at *14 (quoting Gonzales, 772 F.2d at 476). The OLC Opinion also noted a California case which recognized that
“[t]he civil provisions of the INA constitute a pervasive regulatory scheme such as to grant exclusive federal
jurisdiction over immigration, thereby preempting state enforcement.”). 1996 OLC Opinion, supra footnote 85, at *14
(quoting Gates v. Superior Court, 193 Cal. App. 3d 205, 213 (1987)).

02002 OLC Opinion, supra footnote 57, at 8. Initially, the DOJ did not make the 2002 OLC Opinion publicly
available. Several immigration and public interest groups sought disclosure under the Freedom of Information Act. See
Nat’l Council of La Raza v. Dep’t of Justice, 411 F.3d 350 (2d Cir. 2005). As a result of this litigation, the DOJ was
required to release a redacted version of the opinion, which can be viewed at http://www.aclu.org/FilesPDFs/
ACF27DA.pdf or http://www fairus.org/site/DocServer/OLC_Opinion_2002.pdf?docID=1041.

*1 2002 OLC Opinion, supra footnote 57, at 8.
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violations of federal law—"[i|nstead, the power to make arrests inheres in the ability of one
sovereign to accommodate the interests of the other.””

The 2002 OLC Opinion recognized that the exercise of states’ inherent authority to arrest persons
for federal violations may be subject to federal preemption. However, it concluded that “federal
law should be presumed not to preempt this arrest authority,” because “it is ordinarily
unreasonable to assume that Congress intended to deprive the federal government of whatever
assistance States may provide in identifying and detaining those who have violated federal law.
The 2002 OLC Opinion explicitly rejected the 1996 opinion’s conclusion that federal law
preempts state or local enforcement of the civil provisions of the INA, because “[o|n re-
examination, we believe that the authorities we cited in the 1996 OLC opinion provide no support
for our conclusion that state police lack the authority to arrest aliens solely on the basis of civil
deportability.”* In particular, it construed the Ninth Circuit’s statements in Gonzales v. City of
Peoria regarding the preemptive nature of the INA’s civil provisions as “mere assumption in
dictum,” and instead emphasized Tenth Circuit jurisprudence supporting the inherent authority
of st9a6te and local police to enforce both the criminal and civil provisions of federal immigration
law.

9593

Some critics of the 2002 OLC Opinion have characterized it as “deeply flawed” and unsupported
by judicial precedent or historical practice in the ficld of immigration.”” For example, it has been
argued that immigration has long been understood to be a distinctly federal concern, and that
Congress would not have provided express statutory authorization for state and local enforcement
of civil immigration laws in limited circumstances (¢.g., pursuant to INA § 287(g)) unless it was
understood that state and local police were otherwise preempted from making arrests for civil
immigration violations.”

It should be noted that the 2002 OLC Opinion concerned whether states are preempted from
arresting persons for violations of federal immigration law. The opinion characterized this as “an
extremely limited ... preemption question,” which does not, “[u]nlike the typical preemption
scenario,” involve a state enacting its own immigration-related measures, which might “arguably
conflict Wiglg’l federal law or intrude into a field that is reserved to Congress or that federal law has
occupied.”

OLC opinions are generally viewed as providing binding interpretive guidance for executive
agencies and reflecting the legal position of the executive branch,'” but they cannot compel state
action and do not have the same weight as an act of Congress. Generally, courts will consider

“1d.

P Id at13.

*1d. at 7.

* Id. (italics in original).
*1d.

°7 See American Civil Liberties Union, Re: 2002 OLC Opinion on State and Local Immigration Enforcement, Mar. 6,
2009, available at http://www.aclu.org/files/assets/olc-exp-ag-4.pdf.

*1d. at 3.

#2002 OLC Opinion, supra footnote 57, at 7-8.

1% Tenaska Washington Partners, L.P. v. United States, 34 Fed. Cl. 434, 439 (Fed. Cl. 1995) (“Memoranda issued by

the OLC ... are binding on the Department of Justice and other Executive Branch agencies and represent the official
position of those arms of government.”).
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opinion letters by executive agencies on legal matters to the extent that they “have the power to
55101
persuade.

United States v. Arizona

Although the 2002 OLC Opinion remains in effect, some of the arguments raised by the DOJ in
the case of United States v. Arizona suggest that the Justice Department believes there are
limitations on the ability of state and local police to investigate and arrest persons for suspected
violations of federal immigration law.'” The case centers on legislation enacted by Arizona in
April 2010, commonly referred to as S.B. 1070, which is intended deter the entry or presence of
aliens who lack lawful status under federal immigration law.'” The DOJ filed suit to enjoin
portions of S.B. 1070 from taking effect, arguing that they were preempted by federal
immigration law and policy. In July 2010, the reviewing district court issued a preliminary
injunction barring some provisions of S.B. 1070 from taking effect, pending a final ruling on the
merits of the DOJ’s challenge. As of the date of this report, a final ruling on the merits of the
government’s challenge is still pending,'™ as is Arizona’s appeal of the district court’s decision to
the U.S. Court of Appeals for the Ninth Circuit.

Two of the provisions of S.B. 1070 that were challenged by the DOJ and enjoined by the district
court from taking effect involve the enforcement of federal immigration law by Arizona state and
local police. Section 2 of S.B. 1070 generally directs state and local law enforcement, whenever
making a lawful stop, detention, or arrest pursuant to the enforcement of state or local laws, to
make a reasonable attempt to determine the person’s immigration status, if there is reasonable
suspicion to believe the person is an unlawfully present alien.'” The immigration status of a
person who is arrested must be determined before the person is released.'” Section 6 authorizes
Arizona law enforcement to make warrantless arrests of aliens who have committed an offense,
under the laws of Arizona or in some cases another state, which makes them deportable.'”’

1% Christensen v. Harris County, 529 U.S. 576, 587 (2000). See also Committee on Judiciary, U.S. House of
Representatives v. Miers, 558 F.Supp.2d 53, 104 (D.D.C. 2008) (OLC opinions are entitled by the courts “to only as
much weight as the force of their reasoning will support™); Tenaska, 34 Fed. Cl. at 440 (“[T]he fact that the Department
of Justice asserts a legal theory does not bind the court to accept the reasoning as legally correct.”).

192 United States v. Arizona, 703 F.Supp.2d 980 (D. Ariz. 2010).

19 The text of S.B. 1070, as amended by H.B. 2162, can be viewed at http://www.azleg.gov/alispdfs/council/SB1070-
HB2162.PDF. For further discussion, see CRS Report R41221, State Efforts to Deter Unauthorized Aliens: Legal
Analysis of Arizona’s S.B. 1070, by Kate M. Manuel, Michael John Garcia, and Larry M. Eig.

1% A motion for a preliminary injunction is granted when, inter alia, the plaintiff has shown likelihood of success on
the merits and would sufter irreparable harm if the injunction is not granted. See, e.g., Winter v. NRDC, Inc., — U.S.
—, 129 8. Ct. 365, 374 (2008). However, a likelihood of irreparable harm can generally be easily shown where “an
alleged constitutional infringement” is involved. Monterey Mech. Co. v. Wilson, 125 F.3d 702, 715 (9% Cir. 1997). See
also Morales v. Trans World Airlines, Inc., 504 U.S. 374, 381 (1992) (stating that a federal court may enjoin “state
officers who threaten and are about to commence proceedings, either of a civil or criminal nature, to enforce against
parties affected by an unconstitutional act, violating the Federal Constitution™) (internal citations omitted), Chamber of
Commerce of the United States v. Edmondsorn, 594 F.3d 742, 771 (10™ Cir. 2010) (suggesting that irreparable injury is
an inherent result of the enforcement of a state law that is preempted on its face).

1% S B. 1070, § 2, as amended by H.B. 2162, § 3. Before being modified by H.B. 2162, S.B. 1070 also called for law
enforcement to inquire into the immigration status of any person with whom they had “lawful contact,” upon
reasonable suspicion that the person was an unlawfully present alien. This language appeared to encompass a far wider
range of interactions than the modified provision. See S.B. 1070, § 2 (as originally enacted).

106 Id
rd,§6.
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In defending these provisions from preemption claims, Arizona argued that states generally
possess inherent power to enforce federal laws, and that federal immigration law does not
preempt the kind of enforcement activities authorized by S.B. 1070. It also cited to the 2002 OLC
Opinion, among other authorities, in support of its argument that the challenged provisions were a
permissible exercise of the state’s “existing authority.”'"®

For its part, the DOJ appeared to take the view that state and local police could directly enforce
federal immigration law in some circumstances, but not in the manner or to the degree authorized
under Sections 2 and 6 of S.B. 1070. With respect to Section 2’s requirements concerning
immigration status determinations, the DOJ argued that the “mandatory” nature of these
requirements would unduly burden lawfully present aliens and also lead to a significant increase
in immigration status verification requests being received by federal authorities, causing those
authorities to divert resources away from other federal immigration enforcement priorities.'”
Accordingly, it argued that Section 2 was preempted because it conflicted or otherwise interfered
with the objectives of federal immigration law and policy. At the same time, however, the DOJ
suggested that activities contemplated under Section 2 would not raise the same preemption
issues if they were done on a more limited, discretionary basis. Indeed, the DOJ asserted that
even prior to the enactment of S.B. 1070, “Arizona police had the same discretion to decide
whether to verify immigration status during the course of a lawful stop as any ... federal law
enforcement officer.”'"

The DOJ additionally claimed that Section 6 was preempted because it would likely lead to the
harassment and arrest of lawfully present aliens who were mistakenly believed by state or local
authorities to have committed a criminal offense that made them deportable. The DOJ argued that
determining whether an alien is deportable on account of criminal activity falls under the
exclusive authority of the federal government, and state and local police are ill-equipped to
determine whether a particular crime makes an alien removable. The DOJ argued that law
enforcement officers acting pursuant to Section 6 would “undoubtedly erroneously arrest many
aliens who could not legitimately be subject to removal,” and thereby impose “distinct and
extraordinary” burdens upon aliens authorized to remain in the United States.'"’

The reviewing district court preliminarily enjoined the enforcement of Sections 2 and 6 of S.B.
1070, pending a final ruling in the case, on the grounds that the DOJ was likely to succeed in its
arguments that they were preempted.''” In doing so, the court did not opine on whether state and
local law enforcement possess “inherent authority” to enforce the civil provisions of the INA.
Nonetheless, the court’s rationale for enjoining the enforcement of Sections 2 and 6, which
largely reflected the arguments advanced by the DOJ, would seem to suggest significant
limitations upon the exercise of any such authority. In light of these developments, it remains to

1% United States v. Arizona, No. CV-10-1413, Defendant’s Response to Motion for Preliminary Injunction (D. Ariz.
filed July 20, 2010), at 14, 18 available at http://azgovernor.gov/dms/upload/
PR_072010_USvAZDefendantsResponsePlaintitffMotionPI. pdf (approvingly citing the DOJ’s 2002 OLC Opinion).

1% United States v. Arizona, No. CV-10-1413, Plaintiff’s Motion for a Preliminary Injunction and Memorandum of
Law in Support Thereof, at 25-34 (D. Ariz. filed July 6, 2010), available at http://www justice.gov/usao/az/
press_releases/2010/Arizona%20P1%20Brief%20(2).pdf.

10 14 at 25.
Y d at 33.
"2 Arizona, 703 F.Supp. 2d at 987.
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be seen whether the OLC will modify or supplement any of the conclusions reached in its 2002
opinion.
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