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through Legislation: Guidelines

Abstract

[From Preface] For a long time it was assumed that unemployment and underemployment of people with
disabilities was closely interrelated to, unavoidable consequence of, the physical and mental impairments of
the persons concerned. It is now recognised that many of the disadvantages they face and the fact that they are
often excluded are not due to individual impairments, but rather a result of the reaction of society to that
impairment. Laws and policies are part of this reaction.

These guidelines reflect the reappraisal of disability as a human rights issue. Intended for policy-makers and
drafters of legislation, they have been developed with a view to assisting in improving the effectiveness of
national laws concerning training and employment of disabled persons, as part of an ILO Project "The
Employment of People with Disabilities: the Impact of Legislation”. Funded by the Government of Ireland, this
project aims to enhance the capacity of governments of selected countries to implement effective legislation
on the employment of people with disabilities - either in the form of new laws, or revisions to existing laws, or
through the development of regulations or policies to implement laws. In addition to compiling information
on laws and their effectiveness, the project provides technical assistance to selected national governments in
implementing necessary improvements in their laws. These drafting guidelines are intended as a tool to
support this technical advisory role and will be available to all participating countries.
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Preface

For a long time it was assumed that unemployment and underem-
ployment of people with disabilities was closely interrelated to,
and in fact the unavoidable consequence of, the physical and
mental impairments of the persons concerned. It is now recog-
nised that many of the disadvantages they face and the fact that
they are often excluded are not due to individual impairments, but
rather a result of the reaction of society to that impairment. Laws
and policies are part of this reaction.

Disability issues are now increasingly viewed as issues of human
rights. The basic idea of human rights law, centred on the concept
of human dignity, is that all people have equal rights, notably the
right to live a full and decent life. This reflects the simple, and at
the same time crucially important notion that everyone is a human
being. Corresponding to the rights of individuals, States have the
duty to protect, respect and fulfil human rights. This reappraisal is
prompting major shifts in international and national law. The UN
Convention on the Rights of Persons with Disabilities, adopted in
December 2006, reflects these shifts. It is now widely accepted
that the human rights of persons with disabilities must be protect-
ed and promoted through general, as well as specially designed
laws, policies and programmes. National governments can make
this possible through their legislation.

These guidelines reflect the reappraisal of disability as a human
rights issue. Intended for policy-makers and drafters of legislation,
they have been developed with a view to assisting in improving the
effectiveness of national laws concerning training and employ-
ment of disabled persons, as part of an ILO Project “The
Employment of People with Disabilities: the Impact of
Legislation”. Funded by the Government of Ireland, this project
aims to enhance the capacity of governments of selected countries
to implement effective legislation on the employment of people
with disabilities — either in the form of new laws, or revisions to
existing laws, or through the development of regulations or policies
to implement laws. In addition to compiling information on laws
and their effectiveness, the project provides technical assistance
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to selected national governments in implementing necessary
improvements in their laws. These drafting guidelines are intended
as a tool to support this technical advisory role and will be
available to all participating countries.

Acknowledgements are due to Dr Lisa Waddington and Dr Aart
Hendriks, Maastricht European Institute for Transnational Legal
Research (METRO), University of Maastricht, the Netherlands,
who developed the guidelines; to Jane Hodges, ILO Programme on
Social Dialogue, Labour Law and Labour Administration who pro-
vided valuable information and comments as the guidelines were
being drafted; to Dr Pauline Conroy, Ralaheen, Dublin Ireland, who
produced a version easily accessible to an international audience;
to Debra Perry and Bob Ransom, ILO Disability Specialists, who
made incisive comments and suggestions at the final stage.
Barbara Murray, ILO Skills and Employability Department con-
tributed to and edited the guidelines, coordinating the process
throughout.

Christine Evans-Klock
Director
ILO Skills and Employability Department
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Purpose and Rationale of the Guidelines

1.1 People with disabilities globally

Over 600 million people worldwide have a physical, sensory, intel-
lectual or mental impairment of one form or another. This equals
approximately ten per cent of the world’s population. People with
disabilities can be found in every country, with over two-thirds of
them living in the developing world.

Throughout the world there is an undeniable link between disabil-
ity, poverty and exclusion. The denial of equal employment oppor-
tunities to people with disabilities forms one of the root causes of
the poverty and exclusion of many members of this group. There is
ample evidence that people with disabilities are more likely than
non-disabled persons to experience disadvantage, exclusion and
discrimination in the labour market and elsewhere. As a result of
these experiences, people with disabilities are disproportionately
affected by unemployment. When they work, they can often be
found outside the formal labour market, performing uninspiring
low-paid and low-skilled jobs, offering little or no opportunities for
job promotion or other forms of career progression. Employees
with disabilities are often underemployed.

The most appropriate laws to advance equal opportunities for peo-
ple with disabilities in the labour market, and policy measures to
implement these laws, vary from one State to another. Each State
has a margin of discretion in assessing which laws and policy
measures are most suitable to meet its specific circumstances and
the needs of people with disabilities. Factors such as legal and
cultural traditions and financial resources will influence legisla-
tion. When drafting laws in the disability field, attention should
also be paid to other laws, particularly the terminology used,
norms established, scope and enforcement mechanisms in place,
to facilitate their implementation and compliance.

International human rights law, ILO international labour standards
and national labour law in many countries impose a duty on each
State to take whatever steps are necessary, to the maximum of its
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resources, to ensure that each person with a disability enjoys the
right to equal opportunities in the labour market. This requires the
adoption of a national strategy to progressively achieve the full
aspirations enshrined in this right, a strategy which itself is in
conformity with international human rights and labour law, as laid
down in international and regional instruments such as treaties,
conventions, or covenants. This applies at times of economic
recession as well as in periods of growth.

1.2 Using the guidelines

These guidelines consist of a set of pointers and explanatory text,
and are designed to assist drafters of national or federal disability
and labour legislation. They are also aimed at other relevant bodies
and authorities which have the objective of promoting equal
employment opportunities for women and men with disabilities.
The guidelines have been drafted with reference to ILO labour
standards in this area, the existing ILO Labour Legislation guide-
lines! and other relevant international labour and human rights
instruments. They describe and analyse an array of policy meas-
ures that can be adopted to implement these laws, and address
the inclusion of disability rights within the world of work. The
guidelines can be used as a tool to evaluate elements of a national
equal opportunities strategy and for further discussion and debate
at national level. The guidelines can serve as a yardstick to meas-
ure the compliance of distinct national laws and policy measures
seeking to implement these laws with international human rights
and labour law.

In Section 2, the guiding principles and concepts underlying legis-
lation are presented, along with terminology. Sections 3 and 4
examine the main types of law and policy used to promote employ-
ment of people with disabilities in the open employment market,
while Section 5 focuses on implementation measures. Section 6

'www.ilo.org/ifpdial
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addresses the consultation process that should precede the adop-
tion or revision of legislation and policies seeking to promote equal
employment opportunities for people with disabilities. Section 7
analyses the enforcement of laws promoting the equal employ-
ment opportunities for people with disabilities. A summary of the
main points is presented in Section 8.




Notes




Current Trends in Disability Legislation

2.1 ILO Conventions and Recommendations

The International Labour Organization (ILO) is a UN specialized
agency dedicated to guaranteeing fair and decent conditions of
labour everywhere. The ILO carries out its mission mainly by set-
ting standards through the adoption of international labour con-
ventions and recommendations. Since the end of the Second
World War, the promotion of equal employment opportunities has
been a key objective of the ILO. This follows from the “Declaration
of Philadelphia” adopted by the International Labour Conference
in 1944, which stipulated: “All human beings, irrespective of
race, creed, or sex have the right to pursue both their material
well-being and their spiritual development in conditions of free-
dom and dignity, of economic security and equal opportunity...”?

In an early 1944 recommendation concerning employment
services, including vocational training and vocational guidance,?
the ILO proposed that persons with disabilities should, wherever
possible, be trained with other persons, under the same conditions
and with the same pay, and that training should continue to the
point where the disabled person is able to enter employment in the
trade or occupation for which he or she has been trained. The ILO
called for equality of employment opportunity for disabled workers
and for affirmative action to promote the employment of workers
with serious disabilities. The principle of equal treatment was
embodied in this early text.

Through its standard setting work and its unique system of super-
vision, the ILO has made a significant and consistent contribution
to the promotion of equal employment opportunities. Examples
are to be found in ILO Convention No. 100 concerning Equal
Remuneration (1951), ILO Convention No. 111 concerning
Discrimination (Employment and Occupation) (1958) and ILO

* Declaration of the Aims and Purposes of the International Labour Organization. Annex to
the ILO Constitution

* Employment (Transition from War to Peace) Recommendation No. 71, 1944
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Convention No. 118 concerning Equality of Treatment (Social
Security) (1962). People with disabilities were explicitly men-
tioned in some but not all of these standards — the most notable
being the Convention No. 111 which does not include disability in
the list of protected grounds against discrimination. Specific provi-
sion was made for people with disabilities in Recommendation No.
99 concerning Vocational Rehabilitation of the Disabled of 1955,
which provides for special support measures to facilitate the inte-
gration of disabled persons in the labour market.

In 1983, one year after the adoption of the World Programme of
Action concerning Disabled Persons and two years after the
International Year of Disabled Persons, the ILO adopted
Convention No. 159 and Recommendation No. 168 concerning
Vocational Rehabilitation and Employment (Disabled Persons).
Convention No. 159 requires ratifying States to introduce a
national policy based on the principle of equality of opportunity
between disabled workers and workers generally, respecting equal-
ity of opportunity and treatment for disabled women and men and
providing for special positive measures aimed at effective imple-
mentation of these principles. The emphasis on full participation
is reflected in the definition of vocational rehabilitation as “being
to enable a disabled person to secure, retain and advance in suit-
able employment and thereby to further such a person’s integra-
tion or reintegration into society” .*

Since then, the ILO has been actively involved in the promotion of
equal employment opportunities for people with disabilities,
through its Disability Programme. ILO Convention No. 168 on
Employment Promotion and the Protection against Unemployment
(1988), for example, contains an explicit prohibition to discrimi-
nate on grounds of disability (Article 6 (1)). Most recent ILO initia-
tives of relevance are the ILO Declaration on Fundamental
Principles and Rights at Work (1998) and the ILO Code of
Practice on Managing Disability in the Workplace (2002).

“TLO Convention No. 159, Article 1.2.
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2.2 Disability as a human rights issue

For a long time, disability was treated primarily as a social welfare
issue. This reflected the widely held belief that people with disabil-
ities needed care and assistance, being unable and incapable of
living their own lives. As a corollary, people with disabilities were
seen as objects of social welfare and not as subjects in their own
right, let alone entitled to the full enjoyment of the right to work.
Due to their marginalized position in society and resulting invisibil-
ity, as well as widespread prejudice, people with disabilities did not
fully enjoy their human rights, including the right to decent work.

The human rights charters and conventions adopted from the mid-
1940s to the late 1960s — such as the United Nations Universal
Declaration on Human Rights, 1946, the UN Covenant on
Economic, Social and Cultural Rights 1966 and the UN Covenant
on Civil and Political Rights, 1966 - do not specifically mention
people with disabilities. It is only since the 1970s that the disad-
vantages faced by disabled persons, their social exclusion and dis-
crimination against them were increasingly perceived to constitute
a human rights issue. The shift from a social-welfare approach to
one based on human rights is reflected in explicit reference to per-
sons with disabilities in human rights charters, conventions and
initiatives adopted since the 1980s and in an increasing number
of special — and usually non-binding — instruments adopted by
such organizations as the UN and the Council of Europe. These
instruments include the Council of Europe Coherent Policy for the
Rehabilitation of Persons with Disabilities, 1992 and the UN
Standard Rules on the Equalization of Opportunities for Persons
with Disabilities, 1993.

On 19 December 2001, the UN General Assembly adopted
Resolution 56/168 establishing an “Ad Hoc Committee, open to
the participation of all Member States and observers of the United
Nations, to consider proposals for a comprehensive and integral
international convention to promote and protect the rights and
dignity of persons with disability, based on the holistic approach in
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the field of social development, human rights and non-discrimina-
tion and taking into account the recommendations of the
Commission on Human Rights and the Commission for Social
Development.” On the recommendation of the Ad Hoc Committee
(AHC) at its 2nd Meeting in June 2003, a decision has been taken
to proceed with the development of such a convention. Following
three years of negotiation involving governments, with active
participation of UN agencies, organizations of persons with dis-
abilities, national human rights institutions and other civil society
representatives, the draft text of the Convention including an
optional protocol, was approved at the Eighth Session of the AHC
in August 2006. The UN General Assembly formally adopted the
Convention in a vote by consensus on 13 December 2006.

Similar shifts from a social-welfare to a human rights law approach
are taking place on a regional and national level, with an increas-
ing number of existing human rights instruments being amended,
to include the rights of people with disabilities, and new instru-
ments being adopted, both comprehensive and disability specific.

2.3 The principle of non-discrimination

A key element of this new approach is the adoption of non-dis-
crimination laws and policies, reflecting the principle that people
with disabilities are inherently equal human beings and thus enti-
tled to equal treatment and equal opportunities, particularly with
respect to employment. Non-discrimination law can take different
forms and have different foci.

e Non-discrimination laws can protect people with disabilities
from unequal treatment in a wide range of fields, such as em-
ployment, transportation and access to services or housing or
may be confined to the employment and vocational training
field.

e Non-discrimination against people with a disability can be
one of several grounds on which discrimination is prohibited,
such as the grounds of race or religion.
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e Non-discrimination law can help raise awareness, for exam-
ple, of gender dimensions of participation in the workforce.

e Non-discrimination laws can contain provisions for equal
treatment between persons with and persons without a dis-
ability through, for example, provisions stipulating that the
work environment must be adjusted, adapted or accommo-
dated for their use.

2.4 The location of disability within legislation

Governments have a choice as to where to locate disability within
their statutes. They can decide to take a “twin-track approach”
and include disability provisions in two or more locations.

Constitutional Law is the highest level of legislation. If a constitu-
tion includes provisions on people with disabilities, this can reflect
the importance given to disability issues in the country. Such
provisions can either state fundamental rights, make specific
provisions for the basic rights of people with disabilities, lay down
principles of solidarity or justice, or guarantee a means to prevent
discrimination, or do a mixture of these things.

The national constitution is commonly the highest law of the
country and binding upon all State authorities, including the
legislature, administration and judiciary. Laws, policies and case
law should therefore be in conformity with the constitution. In view
of this, special attention should be paid to the promotion of equal
employment opportunities for people with disabilities through
constitutional provisions.

Many countries mention disability in their constitutional provisions.
These include Brazil, Cambodia, Canada, China, Ethiopia, Fiji,
Germany, Mongolia, Seychelles, Slovenia, South Africa, Sudan,
Tanzania and Uganda.

Constitutional provisions send out an important message regarding
the status of people with disabilities within the national legal order
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and seek to guarantee that other laws as well as policies are in
conformity with the constitution. Like human rights law, they first
of all seek to regulate the relations between the State and individ-
uals. On occasions, they can provide individuals with a right they
can enforce directly in the courts towards the State and, some-
times, towards other private parties. The enforceability and effect
of constitutional rights depend on the wording used and the legal
culture and system in a country.

The inclusion of provisions in the constitution specifically referring
to disability is a potentially important guarantee of the rights of
disabled people. Commonly, three types of constitutional provision
can be distinguished.

e  Firstly, national constitutions may require the State to address
the needs of and/or to take special measures to promote the
societal integration of people with disabilities.

Examples include the constitutions of China, Malawi, Slovenia and
South Africa and the United Republic of Tanzania.

The Constitution of the People’s Republic of China, 1988, Article 45
obliges the State to “help make arrangements for work of the blind,
deaf mute and other handicapped persons’ and also grants all citi-
zens the right to material assistance from the state and society when
they are ... disabled”.

The Constitution of Malawi, Article 13, obliges the State to adopt and
implement policies and legislation aimed at ensuring fair opportuni-
ties in employment for persons with disabilities, as well as greater
access to public places and the fullest possible participation in all
spheres of Malawian society.

The Constitution of Slovenia, Article 52 paragraph 1, offers protec-
tion and guaranteeing vocational training to disabled persons.

The Constitution of South Africa, Article 9, states that “... to promote
the achievement of equality, legislative and other measures designed
to protect or advance persons, or categories of persons, disadvan-
taged by unfair discrimination may be taken”.

The Constitution of the United Republic of Tanzania (Tanzania
Mainland), Article 11 states that “The State Authority shall make
appropriate provisions for the realisation of a person’s right to work, to
self education and social welfare at times of old age, sickness or dis-
ability and in other cases of incapacity”.

10
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e  Secondly, national constitutions may prohibit discrimination
on grounds of disability.

Examples include the constitutions of Brazil, Canada, China, Fiji,
Germany, and Uganda.

Article 7 of the Constitution of the Federal Republic of Brazil
explicitly prohibits discrimination of any kind concerning the
recruitment of or salaries paid to persons with disabilities.

In Canada, Section 15 of the Canadian Charter of Rights and
Freedoms, 1982 provides the ‘every individual is equal before and
under the law and has the right to the equal protection and equal
benefit of the law without discrimination, and in particular, without
discrimination based on race, national or ethnic origin, colour, reli-
gion, sex, age or mental or physical disability’.

Article 3 of the General Provisions of Law of the People’s Republic of
China on the Protection of Disabled Persons states that “Disabled
people enjoy the same rights as other citizens in respect of political,
cultural and social aspects, as well as family life” and that “it is
forbidden to discriminate against, insult or harass disabled persons”.

Section 38 of the Fiji Constitution (Amendment Act) 1997 states
that ‘a person must not be unfairly discriminated against, directly or
indirectly, on the ground of his or her actual or supposed characteris-
tics or circumstances including...disability’.

Article 3 of the Basic Law of the Federal Republic of Germany states
that all persons shall be equal before the law and that no person shall
be disfavoured because of disability.

Article 21 of the Constitution of Uganda states that a person shall not
be discriminated against on the basis of disability, among other
grounds, and Article 32(1) provides that the State shall take affirma-
tive action in favour of groups marginalized on the basis of disability
among other grounds.

e Thirdly, constitutions can create oversight bodies for the
enforcement of constitutional rights, like Ombudsman
Institutes and Human Rights Commissioners.

11
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An example is the Constitution of South Africa, which establishes a
Human Rights Commission to (a) promote respect for human rights
and a culture of human rights; (b) promote the protection, develop-
ment and attainment of human rights; and (c) monitor and assess the
observance of human rights in the Republic. (S. 181(1) and S. 184).

Civil and labour law provisions provide an effective location for laws
relating to the rights of people with disabilities and are therefore
the main focus of these guidelines Laws can take the form of non-
discrimination laws (see Section 3) or laws that confer employ-
ment rights, such as quota laws (see Section 4). The scope of the
law is specified in detail, precise definitions are given (e.g. of what
constitutes discriminatory practice, or of who may benefit from
quota provisions), there are specific rules regarding the burden of
proof (often lessening this burden for perceived victims of discrim-
ination) and provision is made for enforcement.

Criminal or penal law, involving fines and imprisonment, has
impact only if it can be proven that the defendant (e.g. the
employer) intended to discriminate. Such provisions are not espe-
cially effective in conferring rights on employees with disabilities,
since it has to be proved that employers intended to discriminate.
This is difficult in practice since persons frequently discriminate
without having any hostile feelings towards disabled persons.
Such provisions can send a strong dissuasive message, however.

Each national system has its own approach to criminalization of
social issues. Countries with penal law provisions prohibiting dis-
crimination on grounds of disability include Finland, France,
Luxemburg and Spain.® With the exception of Luxemburg, these
countries have also introduced anti-discrimination provisions in
other sections of their legislation.

> Degener, T. and G. Quinn (2002) A Survey of International, Comparative and Regional
Disability Law Reform. Paper presented at an Expert Group Meeting on the
Comprehensive and Integral International Convention to Promote and Protect the Rights
and Dignity of Persons with Disabilities, Mexico City, 11-14 June 2002.
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Example:

In France’s Penal Code, Article 225.1, disability-based discrimination
is prohibited in recruitment to, sanctioning or dismissal from employ-
ment , the exercise of any given economic activity business activities
and the provision of goods and service. A punishment of two years’
imprisonment and a fine are specified for infringements.

Some States which have adopted civil and labour law provisions,
rather than criminal law statutes concerning persons with disabili-
ties include criminal or administrative penalties within these laws.
Examples include the legislation of Australia, China, Hong Kong,
Mauritius and the Philippines. Such penalties relate to discrimina-
tion and incitement of discrimination, harassment, ridicule or seri-
ous contempt.

POINTERS

= Civil or labour law provisions on the employment-
related rights of persons with disabilities are likely to
have the greatest practical impact on opportunities
for disabled job-seekers and workers.

= There are good reasons to include disability in the
national constitution, both in provisions imposing a
duty on the State to meet the needs of people with
disabilities and in constitutional non-discrimination
provisions, as well as to ensure that there is access
to justice through the monitoring bodies. Besides
reflecting the level of importance attached to dis-
ability concerns in a country, constitutional provi-
sions, as the highest level of law, set a standard for
other laws and for policies in the country.
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= Constitutional provisions, on their own, often have
limited impact however. This is because they fre-
quently do not give substantive rights, so cannot be
invoked in court; they tend to be broad, and do not
contain precise definitions, so that judgements will
be discretionary; and also because they place obli-
gations on the state and state entities, rather than
the private sector.

= Criminal law provisions on non-discrimination may
be introduced to complement public, private and
labour law non-discrimination provisions, but
should not be seen as an alternative to these.

2.5 The concept of disability

When legislation is being formulated to eliminate the disadvan-
tages faced by disabled persons, to dismantle the exclusionary
mechanisms they face in society, and to enhance equal employ-
ment opportunities for them, the question arises of how to define
the beneficiaries of the legislation. In other words: what consti-
tutes a disability?

In this discussion, two opposing views can be distinguished. On
the one hand, there are those who situate the problems of disabili-
ty in the person concerned, while paying little or no attention to his
or her physical or social environment. This is referred to as the
individual or medical model of disability. On the other hand, there
are those who perceive disability as a social construct: disabilities
result from the failure of the physical and social environment to
take into account the needs of particular individuals and groups.
According to this social model of disability, society creates disabil-
ities by accepting an idealised norm of the physically and mentally
perfect person and by organizing society on the basis of this norm.

14
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Examples:

According to the individual model of disability, a person with a mobil-
ity impairment is disabled as a result of an individual impairment. He
or she can try to overcome the functional limitations which come
along with this by undergoing medical or paramedical treatment
and/or by using medical or paramedical aids, such as a wheelchair or
crutches.

According to the social model of disability, a mobility impairment
should be seen in the context of the surrounding society and environ-
ment. Reducing or overcoming the limitations on activities and
restrictions to participation associated with mobility impairment
implies taking away societal barriers, and ensuring that the built envi-
ronment is accessible.

POINTER

= Both the social and individual models of disability

have proven to have advantages and constraints,
depending on the aim of the legislation. The individ-
ual or medical model can be particularly helpful in
such fields as rehabilitation medicine and social
security law, while the social model can be instru-
mental in tackling the root causes of exclusion, dis-
advantage and discrimination. The social model
recognises that the answer to the question of
whether a person can be classified as disabled, is
intrinsically related to such factors as culture, time
and environment.
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2.6 Defining disability in legislation

The definition of disability, which determines who will be recog-
nised as a person with a disability, and hence protected by the
relevant legislation, is very much dependent on the goal being
pursued by the particular law or policy. Thus, there is no single
definition of disability which can be used in all labour and social
legislation. The two different approaches to definition are as
follows.

16

Wording aimed at a narrow, identifiable beneficiary group.
This should be used if the aim is to craft laws to provide finan-
cial or material support to disabled individuals, or employers
of disabled people. A limited, impairment-related definition
of disability (individual model) thereby ensures that support is
targeted at those who are most in need.

Broadly inclusive wording aimed at protection from discrimi-
nation on the grounds of disability. This broader definition of
the protected group (social model) should be used in anti-dis-
crimination laws because many people, including those with
minor disabilities, people associated with people with disabil-
ities and those who are wrongly assumed to have a disability,
can be affected by disability-based discrimination.
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Examples

In Australia, the Disability Discrimination Act 1992 covers a disabili-
ty that presently exists; or previously existed but no longer exists; or
may exist in the future; or is imputed to a person.

In China, the 1990 Law of the People’s Republic of China on the
Protection of Disabled Persons defines disabled persons as persons:
‘... with visual, hearing, speech or physical disabilities, intellectual
disability, mental disorder, multiple disabilities and/or other
disabilities’.

In Germany, Book 9 of the Social Code defines disabled persons as
persons whose physical functions, mental capacities or psychological
health are highly likely to deviate for more than 6 months from the
condition which is typical for the respective age and whose participa-
tion in the life of society is therefore restricted.

In India, the Persons with Disabilities (Equal Opportunities,
Protection of Rights and Full Participation) Act, 1995 defines dis-
ability as blindness, low vision, leprosy-cured; hearing impairment;
locomotor disability mental retardation and mental illness., while a
person with a disability is defined as " a person suffering from not
less than forty per cent of any disability as certified by a medical
authority.

The South Africa Employment Equity Act defines people with disabili-
ties as “people who have a long-term or recurring physical or mental
impairment which substantially limits their prospects of entry into, or
advancement in, employment”.

The United Kingdom Disability Discrimination Act 1995 applies to
persons with a past or current physical or mental impairment which
has a substantial and long-term adverse effects on his or her ability to
carry out normal day to day activities In later amendments, people
with severe disfigurement and people with HIV AIDS were added.
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Terms used to describe disability: In laws on the statue books in
many countries, various words are used to describe people with
disabilities such as ‘invalids’, ‘handicapped,’ or ‘retarded.” Terms
such as these are considered by many to be offensive. Legislation
should include terms which are consistent with respect for the
dignity of human beings — such as ‘persons with disabilities’, or
‘disabled persons’.

POINTERS

= The definition or definitions of disabilities used
should reflect the fact that people with disabilities
may be prevented from participating in the open
employment market by both individual and environ-
mental barriers.

= Terms should be carefully chosen, to avoid language
considered offensive.

2.7 The principle of equality

The principle of equality is closely related to the notion of human
dignity. It is grounded in the idea that all human beings, regard-
less of physical, mental and other differences, are of equal value
and importance. Each person is entitled to and should be afforded
equal concern and respect, or, as stated in Article 1 of the
Universal Declaration of Human Rights (1948): ‘All human beings
are born free and equal in dignity and rights. ...". The ILO
Declaration of Philadelphia (1944) affirms that all human beings,
irrespective of race, creed, or sex, have the right to pursue both
their material well-being and their spiritual development in condi-
tions of freedom, and dignity, of economic security and equal
opportunity. This means that all women and men should have an
equal chance and be provided with equal opportunities to partici-
pate in society, including the labour market. Should differences
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therefore be ignored? No, on the contrary, it is widely believed that
people who differ from others in ways which cause them disadvan-
tage should be treated differently to compensate for the disadvan-
tages they face, arising from those differences.

The principle of equality, as well as its corollary, namely the prohi-
bition of discrimination, can be defined in various ways in law.

Formal equality

In a formal approach to equality, persons who are situated alike
should be treated in the same way. Such an approach frequently
ignores individual and contextual differences and disadvantages,
as if these were irrelevant. The denial of identical treatment is pro-
hibited, but there is no requirement to make accommodations or
adjustments. This approach, therefore, falls short of meeting the
support needs of some disabled people.

Equality of opportunity

Another way in which equality may be conceptualised is though
equality of opportunity. This concept provides for equal chances,
but not necessarily equal results. In this way of looking at equality,
the importance of individual and group differences is acknowl-
edged and account is taken of external barriers experienced by dis-
abled people, which may inhibit social participation. Both stereo-
types and structural barriers are seen as obstacles to full participa-
tion. In this approach, disability is ignored, if stereotypes are the
basis for action, and taken into account if changes to the social or
built environment are necessary to promote access and inclusion.

Equality of results

Equality of results is concerned with securing the same outcomes
for all. When equality is viewed in this way, individual and group
differences are acknowledged. For example, account is taken of
any additional costs a disabled worker has, in examining the ques-
tion of whether they receive equal pay. This concept of equality
has several weaknesses. It does not clearly indicate where respon-
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sibility lies for meeting the needs of disabled persons so as to
guarantee true equality of results — with the State, with the private
sector or with the individual. In addition, it is not clear in this
approach whether an individual’s merits are understood to justify
unequal results.

POINTER

= The concept of equality of opportunity is now the
most frequently applied in national legislation.

2.8 Social policy and affirmative action

The promotion of equal employment opportunities for people with
disabilities not only entails the prohibition of discrimination on
grounds of disability. It also requires that States take affirmative
action to ensure that people with disabilities have access to
employment opportunities in the labour market, including require-
ments that the workplace environment be adapted to make it
accessible to all people with disabilities who are able to work, with
appropriate technical aids or supports if necessary. Here a distinc-
tion should be made between social policy measures, which are
always permitted, and affirmative action measures, which deviate
from the equal treatment norm and therefore need a justification.

Social policy

Respect for human dignity requires the formulation of a social pol-
icy, such as a policy to combat illiteracy, unemployment, underem-
ployment and homelessness or increase women’s access to
income-generating activities. Such policies are closely related to
the promotion of equality of opportunity or equality of results. The
beneficiaries of these policies are notably the underprivileged seg-
ments of society. Even though this is the case, social policies
should not be classified as non-discrimination measures, primarily
or exclusively aimed at enhancing equal opportunities.
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Sacial Policy Measures - Example

Offering an occupational rehabilitation programme to a worker
after a serious work accident constitutes a social policy measure.
The programme seeks to ensure that the worker can remain an
active member of the workforce and will not be confronted with
unemployment.

Affirmative action measures

Affirmative action measures — sometimes called positive action -
seek to actively promote the principle of equal opportunity for
members of disadvantaged and under-represented groups by
granting these members some form of preferential treatment.
Positive action is traditionally perceived as a response to structural
or institutional discrimination experienced, and as a justified
exception to the principle of equal treatment. In other words, affir-
mative action is not discrimination. Affirmative action measures
seek to promote equality of opportunity and are aimed at overcom-
ing structural disadvantage experienced by groups. Such measures
are not intended to cater for the needs of single individuals and
are thus distinct from Reasonable Accommodation (see section
3.4 below). Affirmative action measures are temporary in nature,
and are intended to last until there has been compensation for, or
catching up from a structurally disadvantaged position.
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Affirmative Action Measures — Example

Obliging employers to employ a certain number or percentage of
workers with a work disability (a quota) constitutes an affirmative
action measure. The measure restricts the opportunities of employers
to hire (and fire) employees on the basis of that employee’s individual
assessment and forces the employer, to treat disabled workers differ-
entially, to the extent that they are entitled to preferential treatment
(see Section 4).

POINTER

= Social policy measures are legally distinct from affir-
mative action measures, which deviate from the
equal treatment norm and which should in principle
be temporary in nature.

2.9 Disability and gender

Law and policy makers are increasingly aware that women are
more likely than men to be confronted with disadvantage, exclu-
sion and discrimination, irrespective of working abilities. This
holds equally true with respect to disabled persons, the majority of
whom are women, at a global level. Women with disabilities are
more vulnerable to discrimination, because they are women and
have a disability. When women with disabilities work, they often
experience unequal hiring and promotion standards, unequal
access to training and retraining, unequal pay for equal work and
occupational segregation.® Throughout the world, they are less
likely to be referred to vocational training and rehabilitation pro-
grammes, and if they do complete training, are more likely to
remain unemployed or work in part-time jobs.

® O’Reilly, A (2003) The Right to Decent Work of Persons with Disabilities, Skills
Working Paper No. 14, ILO Geneva.
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POINTER

Stereotypical views on sex and gender roles are
often used as a justification for promoting the
employment of disabled men, or for unnecessarily
excluding women from particular jobs to prevent
impairments. In preparing legislation, national law
and policy-makers should be as sensitive as possible
to the gender dimension of disabilities, disability
laws and policies, so as to ensure that both women
and men with disabilities can benefit equally.
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Non-Discrimination Legislation

3.1 Disability in legislation

Legislation prohibiting discrimination is now regarded as an essen-
tial element of the response to employment discrimination. The
object of non-discrimination legislation is to prohibit discrimina-
tion on the ground of disability, as well as other grounds.

3.2 The scope of disability law

An increasing number of States prohibit discrimination on ground
of disability, particularly in the field of employment, either through
comprehensive laws applying to different groups in the population
as a whole or disability-specific laws. This reflects the increasing
acknowledgement that disability is frequently used as a reason to
exclude people with disabilities and to deny them equal employ-
ment opportunities, where this is not justified in the given circum-
stances. The objective of such laws is to combat the exclusion of
and the denial of equal opportunities to people because of particu-
lar characteristics, such as disability. By making disability a pro-
tected ground, the law extends protection against discriminatory
behaviour and punishes those people who violate the non-discrim-
ination norm.

States with comprehensive non-discrimination legislation applying to
the population as a whole, with explicit mention of disability include:

Canada - Human Rights Act, 1985, which prohibits discrimination on
the grounds of race, national or ethnic origin, colour, religion, age,
sex, sexual orientation, marital status, family status, disability and
conviction for which a pardon has been granted and Employment
Equity Act, 1986 which applies to women, aboriginal peoples, per-
sons with disabilities and members of visible minorities.

Ireland - Employment Equality Act, 1998, which outlaws discrimina-
tion on the basis of gender, marital status, family status, sexual orien-
tation, religious belief, age, disability, race and membership of the
traveller community.

Namibia - Affirmative Action Act, 1998, which applies to racially dis-
advantaged persons, women irrespective of race and persons with
disabilities (physical or mental limitations, irrespective of race or
gender).
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States with non-discrimination legislation applying only to people
with disabilities include:

Costa Rica (Law 7600 on Equal Opportunities for People with
Disabilities, 1996),

Ghana (The Disabled Persons Act, 1993),
Malta (Equal Opportunities (Persons with Disability) Act 2000),

United States of America (Rehabilitation Act, 1973; Americans with
Disabilities Act, 1990).

In certain countries, such as the United Kingdom, non-discrimina-
tion law defines precisely the category of disabled persons covered
by the law. Where definitions are included, caution should be exer-
cised to ensure that they do not, intentionally or unintentionally,
restrict the group of protected individuals. This can occur when
legal protection is not provided to individuals who experience dis-
ability discrimination but who fail to meet the particular wording of
the legal definition of disability.

In other countries, such as the Netherlands, the law does not
define the term disability. The law in fact, offers protection to both
disabled and non-disabled persons against unjustified adverse
treatment on grounds of a disability. Case law in these countries
can focus on whether a person has been discriminated against on
grounds of a real or perceived impairment, avoiding the question
of whether that person is disabled or not according to the law.

Employers covered by the law

In much disability discrimination legislation, not all employers are
covered. A decision on whether to include all employers, or only
those who employ a specified number of workers should be based
on a review of the labour market, including the size of enterprises
and the percentage of the workforce in enterprises of different
sizes.
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In the United Kingdom, for example, the Disability Discrimination Act
of 1995 originally applied to employers with a workforce of 20 or
more employees. Following a government review which revealed that
95 per cent of employers and 4.5 million workers, including a quarter
of all disabled employees were excluded from coverage as a result,
this threshold was reduced to 15 or more employees in 1998. The
exemption for small employers will be completely removed in October
2004, in line with the European Commission Directive on Equal
Treatment in Employment and Occupation (2000/78/EC ).

In the Unites States, under the Americans with Disabilities Act (as
well as other federal non-discrimination legislation), firms with less
than 15 employees are excluded. The reason for this is that small
employers are not expected to engage in interstate trade relations,
thus depriving the federal legislature from the competence to regu-
late their employment policies. Under — often similarly worded —
State disability non-discrimination acts, smaller employers are
covered.

POINTER

= Non-discrimination laws should explicitly refer to
disability as a protected ground. If there is already a
non-discrimination law, this may be suitable for
amendment by the addition of disability as a non-
discrimination ground. Or Ministers, after consulta-
tion with the social partners, may be permitted to
adopt regulations specifically covering disability. If
no law referring to disability exists, it may be neces-
sary to draft a new law.

3.3 Different forms of discrimination

The prohibition of discrimination does not make all forms of differ-
entiation among workers and job applicants illegal. Employers can
require that employees and job applicants possess certain skills or
competencies which are legitimate, in view of the nature of the job
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concerned or the context in which the job is carried out. Such
genuine occupational requirements may result in the exclusion of
persons with particular disabilities from a job, but this does not
constitute discrimination.

A taxi company requiring job applicants to have a driving licence, for
example, excludes blind people as well as people who, due to a med-
ical condition, no longer have a driving licence. Such a licence
requirement on the part of the taxi company is legitimate and propor-
tionate and therefore constitutes a genuine or justifiable occupation-
al requirement.

Discriminatory behaviour arises when an employer treats a
(candidate) worker adversely on the grounds that s/he has a dis-
ability, where the disability has no, or hardly any, effect on job
performance and should be regarded as irrelevant.

Various forms of discrimination can be distinguished, including:

Direct discrimination occurs when a person is treated less
favourably than another similarly situated person because of a
particular characteristic protected by non-discrimination law,
such as race or sex, without an objective justification.

Example:

An employer advertises for a job and states in the advertisement
“no blind people should apply”.

Indirect discrimination occurs when an apparently neutral differ-
entiation criterion is applied with the effect that a group pro-
tected by non-discrimination law is disadvantaged compared to
others, and no objective justification can be shown to exist for
the applied criterion.
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Example:

An employer advertises for a job and states in the advertisement: only
people with a driving licence should apply. This requirement does not
expressly exclude disabled people. However, people with certain
kinds of disabilities cannot acquire a driving licence and will be
unable to apply for the job. If the requirement of having a driving
licence is unnecessary for the job, in that the job rarely requires the
worker to drive, and taxis can be hired or public transport used for the
few occasions when vehicular travel is required, the requirement will
amount to indirect discrimination.

Harassment occurs when an unwanted conduct related to a pro-
tected ground takes place with the purpose or effect of violating
the dignity of a person and/or of creating an intimidating, hostile,
degrading, humiliating or offensive environment. An example is
bullying at work.

Instruction and incitement to discriminate occurs when a person or
institution demands that others treat a person less favourably than
another similarly situated person because of a particular charac-
teristic protected by non-discrimination law, or encourages them
to do so. An example is stimulating or calling for hatred or violence
against disabled people.

POINTER

= Laws prohibiting discrimination on grounds of dis-
ability should cover all four forms of discrimination:

- direct discrimination

- indirect discrimination

- harassment

- instruction and incitement to discriminate.

The exception of genuine occupational requirements
should be defined narrowly and applied strictly, to
prevent the unjustified exclusion of workers and job
applicants with a disability.
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3.4 Reasonahle accommodation

Disability can sometimes affect an individual’s ability to carry out
a job in the usual or accustomed way. The obligation to make a
reasonable or effective accommodation, or the right to be accom-
modated, is often found in modern disability non-discrimination
law. Disability non-discrimination legislation increasingly requires
employers and others to take account of an individual’s disability
and to make efforts to cater for the needs of a disabled worker or
job applicant, and to overcome the barriers erected by the physical
and social environment. This obligation is known as the require-
ment to make a reasonable accommodation’. The failure to pro-
vide a reasonable accommodation to workers and job applicants,
who face obstacles in the labour market, is not merely a bad
employment practice but is increasingly perceived as an unaccept-
able form of employment discrimination.

Examples of a reasonable accommodation:

- an adjusted office chair (for a person with a back impairment),
adapted working hours (e.g. for a person with a medical condition
requiring frequent rest-breaks)

- a computer keyboard with a Braille reader (for a blind person) and

- the assignment of a job coach (e.g. for a person with an
intellectual or mental health disability).

The law should define closely what is meant by reasonable accom-
modation, so that misinterpretation is avoided and employers
clearly understand what they must do.

" The obligation is also sometimes referred to as a reasonable adjustment or an effective
accommodation/ adjustment.
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Example:

In the United States, the obligation to make a reasonable accommoda-
tion is to be found in the Americans with Disabilities Act 1990.
Reasonable accommodation is understood to mean any change in the
work environment or in the way a job is performed that enables a per-
son with a disability to enjoy equal employment opportunities. There
are three categories of "reasonable accommodations: changes to a
job application process, changes to the work environment or the way
a job is usually done, and changes that enable an employee with a
disability to enjoy equal benefits and privileges of employment, such
as access to training.

Other countries, including Australia, New Zealand and South
Africa have legal provisions stipulating that the failure to provide a
reasonable accommodation constitutes a form of discrimination.

The provision of a reasonable accommodation is an individualized
measure that does not need to be temporary in nature — in fact, it
could be provided for an individual for the duration of his or her
employment. It should be distinguished from an affirmative action
measure aimed at the favourable treatment of groups. The duty to
provide a reasonable accommodation should not be confused with
the duty to comply with general accessibility and occupational
health and safety standards.

Disabled workers or job applicants claiming a reasonable accom-
modation should demonstrate that:

e they are (otherwise) qualified for the job; and
e the employer (or other party) was aware of their needs; and

e with an accommodation, they could (safely) perform the
essential functions of that particular job.
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Employers are only exempted from this obligation in cases where
they can prove that:

e they were not aware of the need for an individual accom-
modation; or

e an effective accommodation, enabling the disabled
worker/job applicant to perform the essential functions of a
job, is not available; or

e the requested accommodation imposes a ‘disproportionate
burden’ on the employer.

Disproportionate burden

The ‘defence’ or justification for not accommodating a disabled
person needs to be drafted carefully. Otherwise, unscrupulous
employers would have recourse to this in order to avoid any obliga-
tion. Much litigation might ensue. The fact that the workplace or
work schedule would be inconvenienced clearly does not amount
to a ‘disproportionate burden’.

In practice, the question as to what constitutes a disproportionate
burden very much depends on the context of the case concerned,
and is not merely dependent on the financial costs of an accom-
modation or financial compensation schemes. It depends on such
factors as its practical implications, effects on the overall work
process, number of disabled workers already employed and length
of the envisaged employment contract.

POINTER

= Reasonable accommodation is a key component of
modern anti-discrimination legislation concerning
persons with disabilities and should be provided for
in all such laws.

32




Non-Discrimination Legislation

3.5 Shifting the burden of proof

Under some legislation, a person who considers his or herself
wronged because of discrimination has to produce evidence to
prove that this has occurred. In some cases it may be possible to
collect this necessary evidence without difficulty — such as in the
case of recruitment, where advertisements for job vacancies and
recruitment materials are easily available. In other cases, involving
an action which is suspected rather than established, it may prove
impossible to gather credible evidence. This is true, for example,
when the information and records that might constitute evidence
are held by person against whom the claim is made (for example,
by an employer in an equal pay case). This person may be able to
win the case by saying nothing and simply challenging the evi-
dence produced. In practice, this requirement has been recog-
nised as one of the greatest obstacles to obtaining a fair and just
result.

To deal with this major procedural problem, many countries have
shifted the burden of proof away from the person bringing the
claim to court. In many jurisdictions it now suffices for such a per-
son to establish, before a court or other competent authority, facts
from which it may be presumed that there has been discrimina-
tion. After this, it is for the person who allegedly discriminated to
prove that there has been no discrimination. Such a shift of the
burden of proof does justice to the fact that it is usually very diffi-
cult, if not impossible, for a person to prove that he or she have
been subjected to discrimination. A reversal of the burden of proof
makes non-discrimination law effective.
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In 2003, all fifteen countries of the European Union (EU) were
required to introduce laws or amendments to their laws or other legal
instruments to allow for a reversal of the burden of proof in employ-
ment discrimination cases involving direct or indirect discrimination.
All new Member States will also have to follow suit. This follows from
a European Union law (a directive) adopted by the Council of
Ministers in the year 2000. The Directive stipulates that disability
discrimination cases are subject to a reversal of the burden of proof
in favour of the employee or job applicant with a disability from 2003
onwards.

POINTER

= Non-discrimination law should stipulate that the

burden of proof shifts to those considered to have
discriminated once the person who considers him or
herself wronged has provided facts from which it
may be presumed that discrimination has taken
place.




Quotas

Quota schemes are probably the best known and the most familiar
affirmative action measures aimed at promoting the integration of
people with disabilities in the labour market. Quotas are some-
times introduced by law and sometimes by Government decision
or regulation.

Under quota schemes, employers employing a specified minimum
number of persons are obliged to ensure that a certain percentage
(a quota) of their workforce is made up of people with disabilities.
Such schemes first emerged in Europe in the aftermath of the
First World War, and initially war veterans who were disabled as a
result of military action were the only beneficiaries. These
schemes typically exempted small employers. In the post Second
World War period, quota schemes were extended to cover disabled
civilians, and were adopted in many countries throughout the
world. The exemption for small employers was, however, often
maintained. More recently, some quota schemes have been
expanded to expressly include people with intellectual disabilities
(such as the quota scheme in Japan) and people with mental
health problems (such as in Germany).

Quota schemes can be divided into three basic groups:

e A binding quota which is backed up with an enforced
sanction (quota-levy system)

e A binding quota which is not backed up with an effective
sanction and/or with an effective enforcement mechanism

e A non-binding quota based on a recommendation, e.g.
government circular

4.1 A quota-levy scheme
Under a quota-levy scheme, a binding quota is set and all covered
employers who do not meet their obligation are required to pay a

fine or levy. The money raised through such quota schemes usual-
ly goes into a fund to support the employment of people with
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disabilities. Usually, this fund is administered by the public
authorities, although exceptionally the social partners are involved,
as in the case of France.

Germany was amongst the first countries to adopt such a quota-levy
scheme in 1974. Under the Social Code, Book 9, of 2002, public
and private employers with a workforce of at least 20 employees are
required to ensure that five per cent of their workforce is made up of
people with disabilities. Employers who do not meet their quota obli-
gation are obliged to pay a fixed compensatory levy for every unfilled
quota place. This levy is used exclusively to promote the rehabilita-
tion and employment of people with disabilities and can be used,
for example, to provide grants to employers who exceed their quota
obligations or to help employers meet any extra costs associated with
the employment of a person with a disability, such as adaptations to
buildings or the provision of extra training.

A quota-levy system has been adopted by other European countries,
including France. In France, the funds arising from non-fulfilment of
the quota obligation may be used to fund vocational training of indi-
viduals with disabilities. The French quota law also provides other
options for employers to partially meet their obligation under the law,
such as by purchasing goods or services from sheltered workshops
employing disabled people, or by agreeing a plan, negotiated
between employers’ and employee associations, aimed at the integra-
tion of disabled workers, though recruitment, training, job retention
or adjustment to technological change.

In Japan, the employment quota for people with disabilities varies
depending on the level of full-time employment and unemployment
in the general labour market.

It is not sufficient to provide merely for the payment of a levy when
an employer fails to meet the set quota. Some means of collecting
the levy must also be put in place. Statutory bodies are generally
given the task of both administering the collection and the distri-
bution of the funds collected. In most countries, such as China
and Germany, existing organizations have been given these
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additional responsibilities. An exception to this pattern is France,
where a completely new organization (AGEFIPH) has been estab-
lished to administer the funds, with representation of the social
partners as well as the public authorities.

Commonly, employers are given the task of assessing and declar-
ing the amount due, and then paying the levies to the fund set up
for this purposes — frequently called the national rehabilitation
fund (NRF). The levies can be collected annually, quarterly or
monthly, and are usually transferred directly to the NRF bank
account. In some countries employers do not have to carry out this
self-assessment but are informed of their financial obligations by
the NRF or other body.

In Austria, the national rehabilitation fund is administered by a gov-
ernment ministry which calculates the amount owed by an employer
and informs the employer of this. The ministry has access to informa-
tion about employers’ insurance obligations and uses this information
to calculate the quota and levy responsibilities.

In France, the fund is managed by an association established by law
in 1987 (AGEFIPH). The administrative council of AGEFIPH com-
prises representatives of employers, worker and, persons with disabil-
ities as representatives qualified persons nominated by the social
partners, disabled persons’ organizations and the ministry for
employment and solidarity.

In some countries tax collectors are given the power to collect levy
payments and pass them on to the NRF.

In Poland, levy payments are regulated under the law providing for tax
liabilities. Under this law tax offices have to control payments and to
collect funds owed to the national rehabilitation fund. If an employer
fails to pay the levy directly to the national rehabilitation fund, the
fund can ask the tax office to collect the money directly from the
employer's bank account or even take the employer's property. A
court decision is not needed to do this.
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Employers are fined for a late payment of the owed levy sums, in
some countries.

In China, employers are obliged to pay a daily fine for each day that a
payment is overdue.

In some countries, quota-levy schemes are valued because of rev-
enue-raising potential and the designation of this money for meas-
ures to support the employment of people with disabilities, as well
as for its contribution to promoting employment. If employers pre-
fer to pay the compensatory levy rather than employ disabled per-
sons, however, the operation and effectiveness of the quota
scheme should be reviewed.

To increase the effectiveness of the quota scheme in securing jobs
for persons with disabilities, other option for employers to meet
their quota obligation, should be considered, in addition to recruit-
ing disabled persons or paying a levy. Examples include providing
for on-the job training, apprenticeships, the introduction of a plan
to recruit and train workers with disabilities and/or to make techni-
cal adaptations to the workplace.

POINTER

= If a quota-levy scheme is being considered because
it is seen as a source of funding for disability-related
activities and services, other approaches should
be explored, as these are likely to be more cost-
effective.

4.2 A binding quota without an effective sanction

Under this kind of system employers are obliged, through legisla-
tion, to employ a quota of persons with a disability, but this obliga-
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tion is not backed up with any effective sanction — either because
the sanction does not exist or the sanction is not enforced. This
may be because the legislation establishing the quota does not
provide for an effective sanction or because the public authorities
have decided not to prosecute in cases where the quota obligation
is not met.

In Thailand, a quota obligation was established for private employers
by the Rehabilitation of Disabled Persons Act of 1991. Those who
fail to meet the quota are obliged, under law, to pay a levy. No
enforcement mechanism exists, however, and the impact of the
quota has been limited. A review of the law is currently underway
(2004), with a view to improving the effectiveness of the quota
scheme.

In the United Kingdom in 1993, less than 20 per cent of British
employers met the 3 per cent quota established under the Disabled
Persons (Employment) Act of 1944. The main reason for the failure
of the British quota was the unwillingness or inability of successive
governments to enforce the quota by strictly policing the granting of
exemption permits and prosecuting errant employers. Few prosecu-
tions occurred. The quota was abolished in 1996 when the Disability
Discrimination Act of 1995 came into force.

POINTER

= The experience of various countries indicates that it
is insufficient to simply legislate to impose an obli-
gation on employers to employ people with disabili-
ties. Such quota systems do little more than rely on
the goodwill of employers, and do not greatly
increase the opportunities of people with disabilities
to find jobs in the labour market. Provision must be
made for an effective enforcement mechanism if the
quota is to have a practical impact.
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4.3 A non-hinding quota based on a recommendation

Under this form of quota system, employers are not legally obliged
to employ a set percentage of disabled workers, but it is recom-
mended that they do so. Compliance with the quota obligation is
therefore voluntary and there is no sanction in the event that
employers fail to meet the recommended quota.

A non-binding quota system existed in the Netherlands in the mid
1980s. Legislation was adopted which required employers to facili-
tate the employment of people with a disability, and a quota target of
between 3 and 5 per cent, to be achieved over three years, was set.
When the Dutch government assessed the effectiveness of the volun-
tary quota scheme after the 3-year period, it concluded that there
had been little improvement in the employment situation of people
with disabilities and abolished the scheme. Legislation introduced in
the late 1990s provided for the possibility of introducing a binding
quota of 3 to 7 per cent, an option that has never been seriously con-
sidered so far.

POINTER

= A voluntary quota, whereby no legal obligation is
imposed on employers, and no sanctions are provid-
ed for in the event of a failure to meet the target, is
unlikely to have much impact on the number of peo-
ple with disabilities in employment.

4.4 Making the quota work in practice

Quota systems can be adapted to fit national economic and
political requirements, since they allow law and policy makers
to influence the size and nature of both the targeted group of ben-
eficiaries (people with disabilities) and the group upon whom obli-
gations are imposed (employers). This can be done in a number of
ways, and consideration should be given to all these factors when
establishing a new quota system or reviewing an existing system.

40




Quotas

4.4.1 Which people with disabilities should be targeted by quota
schemes?

People with disabilities comprise a large and diverse group in the
population, and include people with very different abilities and
impairments. In recognition of this, some quota schemes target all
people with a disability, while others target those with severe
disabilities.

Many quota schemes are targeted specifically at those people with
disabilities who can be expected to face greatest difficulties in
obtaining employment - people with severe disabilities. Such peo-
ple might be expected to be less able to profit from the existence
of non-discrimination legislation, as even in a non-discriminatory
environment, they may remain unable to compete for and win jobs
on their individual merits. Therefore a targeted positive action
measure in the form of a quota might be an appropriate tool to pro-
mote the employment opportunities of this group.

Alternatively, where the main aim is to reduce the number of peo-
ple claiming disability benefits, quota schemes might cover all
people entitled to claim such benefits.

Where quota schemes cover all people with a disability, the risk
exists that employers will meet their quota obligations by employ-
ing people with slight disabilities who would have little difficulty in
finding employment, even in the absence of a quota scheme.
Those people with more severe disabilities will remain excluded,
as there will be little legal incentive to employ such people once
employers have met their quota obligation.

41




Quotas

In Germany, the quota scheme is specifically targeted at people with a
severe disability.

In the Netherlands, the voluntary quota system covered all people who
were entitled to claim disability benefit, as the main aim of the sys-
tem was to reduce the number of claimants. Although the voluntary
quota no longer applies, employers still qualify for an exemption from
social security premiums where five per cent of their workers have an
employment disability, whatever the disability.

POINTER

= When setting up a quota scheme in law, considera-
tion should be given as to the aim of the scheme. If
the aim is to help those people with disabilities who
find it most difficult to obtain employment, the
scheme should be targeted at people with more
severe disabilities, If the aim is to reduce the num-
ber of disability benefit claimants, all people eligible
to claim such benefits should be covered.

4.4.2 How to identify those eligible for employment under the
quota?

Quota systems must include some means of identifying those eli-
gible for employment under the scheme. This involves:

e establishing a definition of disability which focuses on the
limited working capacity of the individual. This is necessary
since only those experiencing most limitations and disadvan-
tage need the protection of the quota and should be able to
benefit from its provisions; and

e ameans by which such people are administratively identified,
for example by a system of registration.

Problems may arise if the definition of disability for the purposes
of the quota does focuses on impairment, rather than on limited
working capacity. Many individuals benefiting under the quota in
such cases may actually have a high working capacity, even
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though they have a recognised disability, and may thus not need
the protection of the quota in finding a job.

While registration is commonly used as a means of identifying
those who benefit from the quota, individuals with a disability may
experience a number of disincentives which discourage them from
seeking to register as disabled for the purposes of a quota. For
example, in order to register, individuals must prove that their dis-
ability causes limitations and restricts their ability to compete on
the conventional labour market, i.e. stress their inabilities. As a
result: the labelling associated with the registration scheme may
have negative consequences for self-esteem and self-image. The
registration results in the individual being placed outside the ‘nor-
mal’ system of job recruitment, and the factors which make the
individual ‘different’ are emphasized. These factors should be
taken into account in designing the system and steps taken to
minimize their impact, for example by providing for benefits to
registered individuals with disabilities under the law.

Another disincentive arises from systems where registration is pre-
ceded by a medical examination. In such cases, the physical and
emotional costs for the individual may be even higher, and the
State will also incur significant financial costs in maintaining such
a registration scheme.

POINTER

= In designing a quota scheme, it is important to
ensure that very real benefits accrue to those who
register and are ‘labelled’ as disabled by this
process. This will assist in minimizing any problems
associated with registration. One means of achieving
this is to ensure that registration entitles an individ-
ual to coverage under the quota system, but also to
other related benefits, such as social security bene-
fits or financial support to assist in finding and/or
maintaining employment.
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4.4.3 Should the quota especially favour certain disabled people?

Even where a quota is targeted at people with severe disabilities or
disability benefit claimants, there may still be a group of people
who either experience particular difficulty in finding employment
under the quota, or whose employment should be specifically pro-
moted for one reason or another. This group of people might
include:

e people with particularly severe disabilities;
e  war veterans with a disability; and

e people with a disability occupying training or apprenticeship
positions.

In addition, the likelihood of finding employment seems to
decrease if the disabled person concerned possesses another char-
acteristic on the basis of which people often experience discrimi-
nation (for example in the case of women, older people or those
belonging to an ethnic, linguistic, religious or sexual minority).

The quota system can be used to give employers additional incen-
tives to employ such people. Specifying, for example, that people
facing particular difficulties will be regarded as occupying more
than one quota position can do this. It will therefore be easier
for employers to meet their quota obligations by employing such
people.

In France and Germany, both an individual disabled person occupying
a training or apprenticeship position and an individual with particu-
larly severe disabilities, can be regarded as occupying two or even
three quota positions.
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POINTER

= If the quota makes it easier for employers to meet
their quota obligations by recruiting a person or per-
sons with disabilities facing particular difficulties in
getting jobs, it will be more effective in promoting
opportunities for those who really need support in
their job search. This can be done by making the
employment of a person facing particular difficulties
equivalent to more than one quota position.

4.4.4 Standard quota or varying quota rates?

States can set either one single quota target which applies to all
employers in all sectors of the economy or different quota targets
for different industries or different regions of the country.

Targeted quotas might be used because it is felt that:

e certain sectors or regions are able to provide a large number of
jobs which are suitable for people with severe disabilities; or

e certain sectors or regions are only able to provide a limited
number of jobs which are suitable for people with severe
disabilities.

These factors might be relevant because the relative size of the
agricultural, industrial and service sectors varies from country to
country, or from region to region. Each sector offers different pos-
sibilities for employing people with various kinds of disabilities.
Even within these sectors, there are variations which are deter-
mined by the production processes which are in use — for example,
the employment opportunities for people with disabilities differ
greatly between a labour intensive farming system and a highly
mechanised system of farming. Leading on from this, labour inten-
sive employment offers wholly different integration possibilities for
people with certain types of disability (such as intellectual disabil-
ity) compared with employment in which the new technologies
play an important part.
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In China, the specific rate of the quota is determined by the govern-
ment of provinces, autonomous regions and municipalities directly
under the Central Government.

In Germany, a forerunner to the current quota system, established in
1953, initially set a quota of 10 per cent for the public sector and for
the banking and insurance sectors, and a quota of 6 per cent for the
rest of the private sector.

POINTER

= A review of the various employment sectors in a
country should be carried out and considered before
deciding on whether to adopt a single quota target
covering all employers or whether to set specific
quota targets for specific sectors or regions.

4.4.5 What is the appropriate quota percentage?

The quota percentage should be based on consideration of the
number of people with disabilities willing and available to work,
and the size and profile of companies in the economy. It should
also be decided whether special assistance is needed for those
with particular types or levels of disability. This information
enables a comparison between the number of jobs which are
required, and the number of jobs which would result if all employ-
ers fulfilled the quota obligation.

Within the European Union, the quota percentage has varied between
2 per cent in Spain and 15 per cent in Italy, where the quota not only
covered people with disabilities, but also widows, orphans and
refugees.
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POINTER

Before deciding on a quota rate, answers should be
obtained to the questions of how many jobs are
required and how many jobs will be made available
with different levels of quota.

4.4.6 Should small and medium-sized employers be included?

Small and medium-sized companies are usually exempted from
quota obligations, and this has an impact on the effectiveness of a
quota scheme. In some countries, the exemption applies to
employers with less than 10 employees; in others, to companies
with less than 200 employees.

The question of whether small companies should be covered by
the quota system, or whether they should be exempted, is signifi-
cant for a number of reasons.

Arguments in favour of including small companies are based
on evidence suggesting that it is easier for many people with
disabilities to integrate socially in small companies. In addi-
tion to this, where a high number of people are employed in
small companies in a State, the exclusion of such firms will
similarly exclude a large proportion of the workforce and, as a
consequence, significantly restrict the number of jobs
reserved for people with a disability.

Arguments against including small companies are fre-
quently economic, For example, if firms incur extra costs
when employing a person with a disability under a quota
system, and these costs are not compensated by grants
from the national rehabilitation fund or the relevant agency,
small companies with a relatively low turnover may be less
able to absorb this cost and therefore be placed in a diffi-
cult position.
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In the European Union, the minimum size of firms covered by quota
legislation varies from 20 employees in Germany to 50 employees in
Spain. These cut-off figures have a significant effect on the number
of employers covered by the quota system and the number of jobs
yielded. Approximately 90 per cent of all enterprises in the European
Union have nine or fewer employees and thus, while they generate
approximately 30 per cent of the employment in the European
Union, they are not covered by any quota scheme. The predominance
of small firms varies from country to country, however. Eighty per cent
of workers are employed in such firms in Spain and Portugal, com-
pared to 63 per cent in Denmark. Exclusion of small firms from the
quota scheme would therefore have a much greater impact in Spain
and Portugal than it would in Denmark. In countries with few large
employers - like Mongolia, where the quota applies to employers with
50 or more employees — excluding small employers from the quota
results in the few jobs for persons with disabilities.

POINTER

= Before deciding on whether to include or exclude
small employers from a quota scheme, and deter-
mining the cut-off point for employers which will not
be covered by the quota, an assessment should be
made of the importance of small employers within
the State. Where small employers provide a high
percentage of the jobs in a State, the impact of the
quota will be significantly reduced if such employers
are excluded from its scope. For this reason, it may
be decided to include them.

4.4.7 Should the quota apply to both the public and private sectors?

Quota schemes can be directed at either the public sector or the
private sector or both. Since the public sector is a major employer
in most countries, and has an important role to play as a model
employer, it would seem unhelpful to exclude this sector from any
quota scheme. In addition, if the law applies only to private sector
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employers, and the public sector is exempted, questions arise
about public sector commitment to employing people with disabil-
ities and the credibility of the quota scheme is thus undermined.

In many countries, however, public sector employment is in
decline and private sector employment is growing, so that the pri-
vate sector is likely to yield more jobs for people with disabilities in
the long run. For this reason, it is important that the quota applies
to private employers as well as public sector employers.

POINTER

= Quota systems should apply to both public and
private sector employers. The exclusion of either the
public sector or the private sector as a whole from a
quota scheme would significantly reduce its scope
and the number of jobs reserved for people with
disabilities.

4.4.8 What options should be open to employers?

Traditionally, quota levy schemes have obliged employers to
employ persons with disabilities, or pay a levy into a designated
fund. Reviews of the operation of such schemes in recent years
have highlighted the tendency of many employers to make levy
payments rather than recruiting disabled job seekers. Thus, the
primary aim of the quota schemes — to get more persons with dis-
abilities into employment — was only being partially met. To coun-
teract this trend, and to encourage employers to become more
actively involved, other optional ways for employers to meet their
quota obligations might be considered, such as the provision of
on-job-training opportunities or provision of sub-contract work to
centres employing disabled persons.
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Exanple:

In France, the quota law was reformed in 1987 to provide for options
to employers in addition to recruiting disabled persons or paying a
compensatory levy. Employers may now partially meet their obliga-
tions under the quota by contracting with sheltered workshops to
carry out production or provide services, or by formulating joint plans
and agreement to recruit and train workers with disabilities and/or to
make technical adaptations to the workplace.

POINTER

= It is important to bear in mind that quotas were

originally introduced to promote jobs for disabled
persons. The quota-levy system seems to make a
greater contribution to the promotion of the employ-
ment of people with disabilities than the other forms
of quota described above.
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When drafting disability laws and formulating policies to put
these laws into practice, special attention needs to be paid to
implementation, so that any issues in the implementation of the
law are identified and can be easily resolved The effectiveness of
legislation and policy that aims to promote equal employment
opportunity for persons with disabilities will depend on the meas-
ures introduced to implement these in practice. These should
include information campaigns about the rights and duties of
disabled persons, employers and other stakeholders under the law,
and the policy provisions that have been introduced, as well as a
range of employment support services and measures for employers
and for disabled job-seekers and workers.

5.1 The role of information

Information campaigns usually play an important role in imple-
menting laws promoting the employment of people with disabili-
ties and in encouraging good employment practices. They could,
for example, send the message that workplace diversity makes
good business sense, and reduce the stigma which is often
attached to disability by highlighting the working capacity of dis-
abled persons and the fact that many employers find their dis-
abled employees to be excellent workers and an asset to the com-
pany. They could, for example, aim to inform people with disabili-
ties about their rights under the employment legislation, or trade
unions about their role in ensuring that disabled workers access
their rights.

There are many options to chose from, ranging from general cam-
paigns involving radio, newspaper and television advertisements,
to targeted campaigns focusing on specific groups, involving peer
educators (such as employers, or persons with disabilities).
Consideration should be given to such campaigns in drawing up
legislation and regulations to give effect to these. Ideally, media
representatives should be involved in the design and implementa-
tion of the campaigns.
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In addition to general information campaigns, provision should be
made at the planning stage for technical advisory services targeted
at employers, persons with disabilities and other stakeholders.
Such services should include information and advice on technical
aids and adaptations, job placement, financial grants and incen-
tives, benefits in kind as well as career guidance and related
services.

POINTER

= If laws are to have practical impact, well planned
information campaigns and services are crucial.
These should be designed to address the specific
requirements of different stakeholders.

5.2 Employment support measures

Employment support measures can be provided to either the
employer or the person with a disability or both. These should be
planned for and adequately resourced from the time the law
comes into force. They can take many different forms:

e financial incentives (grants or tax deductions);

e benefits in kind, e.g. loan or transfer of specialized equip-
ment to be used by a worker with a disability or access to
training schemes for people with a disability;

e advisory or information services, e.g. job placement schemes
targeted at people with a disability, advice to employers on
suitable reasonable accommodations or technical aids.
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Where the employment support measures take the form of
financial support, the money provided could:

e merely cover the extra costs associated with employing the
disabled worker. e.g. costs associated with making a reason-
able accommodation; or

e provide a financial incentive to the disabled person, or, more
usually, the employer. This incentive goes above and beyond
any identifiable additional costs associated with employing a
person with a disability. Such incentives can be classified as a
“reward” for the employer, and are not designed to cover or be
specifically attached to any extra costs associated with
employing disabled workers.

The following sections consider specific forms of employment sup-
port measures.

5.2.1 Provision of specialized work-related equipment

In some cases an individual with a disability will require spe-
cialized disability-related equipment in order to enable him or her
to carry out a job or to receive training. For example, a blind person
may require a computer keyboard with a Braille reader in order to
use a computer; or, a person with cerebral palsy may require
adapted agricultural equipment in order to work on a farm.
Sometimes this equipment can be made or adapted readily and
cheaply, and its provision will not prove problematic.

At times it will be difficult, however, for either the worker with a
disability or the employer to obtain and/or pay for the equipment.
In such cases, the public authorities can play an important sup-
porting role by providing such equipment, either on loan or on a
permanent basis. The equipment can be provided to either the
person with a disability or to the employer. If it is provided to the
disabled person, that person can then take the specialized equip-
ment with him or her in the event of a job change.
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The public authorities can compile information regarding such
specialized equipment in a central location. They can also cen-
tralise the purchase of the equipment, resulting in significant
economies of scale and consequent financial benefits, which
would be unavailable to individuals. If necessary, the public autho-
rities could set up units to produce and repair such equipment.

The question of whether this equipment will be made available
free of charge or whether some fee or deposit will be payable
needs to be decided when the scheme is being designed.

In the United Kingdom, for example, the Employment Service provides
individually tailored programmes of Work Preparation (also called
Employment Rehabilitation) to help a person with a disability to
obtain work. The programme addresses the employment-related
needs that result from the individual’s disability, and currently
prevent them from being able to enter employment or training of a
type that would otherwise be suitable.

An additional UK scheme, the Access to Work Scheme, provides
practical advice to help overcome work-related obstacles resulting
from disability. It provides grants designed to partially cover extra
employment costs, including special aids or equipment for employ-
ment, adaptations to premises and existing equipment, help with
travel to work if public transport is unsuitable, a support worker
to provide help in a workplace and a communicator for support at
interviews.

5.2.2 Provision of specialized equipment for daily living

Many people with disabilities require specialized equipment in
order to achieve a degree of independence in everyday life and to
increase their ability to function. Common examples of such
equipment include wheelchairs and hearing aids. Without such
equipment individuals with a disability can find it highly difficult
to live independently and to find and hold down employment. For
these reasons the provision of such basic equipment, needed to
function in all spheres of life, can play a vital role in enabling indi-
viduals with a disability to take up employment. Because such
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equipment is used not only for employment, but also in other
areas, it is inappropriate to expect the employer to be the provider.
Instead this task should be co-ordinated by public authorities
which, as with specialized work-related equipment, could set up
units to produce and maintain this daily living-related equipment.

As in the case of work-related equipment, a decision will be
required as to whether this equipment will be provided free of
charge or whether some fee will be charged. In some countries, a
means test is applied, with those with income above a certain level
being required to pay, and those with income below this level
receiving the equipment free of charge.

5.2.3 Provision of transport facilities

One common problem experienced by people with disabilities con-
cerns transport. Poor transport facilities restrict their ability to trav-
el to and from work and to other locations. Public transport sys-
tems are often inaccessible to people with certain kinds of disabil-
ities and many people with disabilities are unable to afford to run
their own car or use expensive private taxis.

A number of measures can be introduced to promote the safe and
appropriate travel to and from work of people with disabilities:

e The most far-reaching step is to develop an accessible public
transport system. This involves ensuring that buses, trams,
trains, metro systems and taxis are all accessible to people
with disabilities, including people who use wheelchairs.

e Where at least some private taxis are accessible to people
with disabilities, individuals can be provided with vouchers
which can be exchanged for taxi journeys to and from work.
These vouchers can be provided by either the employer or the
public authorities.

e |ndividuals with a disabilities can be given financial support
to enable them to make their own transport arrangements.
This money could be used for taxi travel, to subsidise the pur-
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chase or running of an (adapted) car or to pay someone else to
bring them to work.

Specific and separate transport systems can be provided to
allow people with disabilities to travel to and from work. The
systems usually consist of adapted mini buses which can be
accessed by people who use a wheelchair.

In Australia, the Mobility Allowance provides financial assistance to
people with disabilities who are in paid employment, voluntary work,
vocational training, undertaking independent living/life skills training
or a combination of paid work and training and who are unable to use
public transport without substantial assistance. The individual recipi-
ent is free to decide how to use this money to meet their mobility
needs. For example, the money can be put toward the purchase, up
keep and running of an adapted vehicle; used to pay someone else to
provide transport in a private vehicle; or used to pay for taxi journeys.

5.2.4 Financial support

...For disabled persons

Some people with disabilities may require financial support or
financial incentives in order to enable them or to encourage them
to take up employment. Such financial support or incentives may

be
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necessary because:

When they take up a job, individuals may give up the right to
claim disability social security benefits, which they regard as
providing a guaranteed and regular income. This may be a dif-
ficult decision, as the job may involve an uncertain future.
Policy makers should pay attention to ensuring that the social
security system does not create a disincentive to people with
disabilities taking up employment.

One means of achieving this is to allow individuals with a dis-
ability to automatically reclaim their disability benefits if, for
some reason, they are unable to remain in employment. This
right might be limited in time, for example, to a period of one
year.
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Another way is to introduce a ‘bridging’ arrangement, in which
individuals are entitled to earn income up to a specified level
as a supplement to their social security allowance, without
the level of this allowance being affected; a proportionate
reduction in this allowance being made for income above this
up to a specified level; and the allowance being discontinued
above this threshold level.

A further reason why financial supports and incentives are
needed is that many people with disabilities may only be able
to find low paid work. From a financial perspective, this may
leave them in no better position than when claiming disability
benefits. A financial incentive which tops up a low pay packet
may help to encourage these individuals to take up poorly
paid work.

A further reason is that people starting a new job must often
cover certain costs prior to taking up the work. These costs
might result from the need to purchase new clothing, spe-
cialized equipment or training, or prepaid transport passes. A
once-off payment to people with disabilities who have limited
resources could help to cover these costs and help prevent
this expenditure becoming a barrier to taking up a job.

In Finland, The disability allowance is paid to disabled people aged
between 16 and 64 to help them better cope in everyday life, at work
or in education. The allowance is intended as compensation for costs
incurred by disability or ill health. The allowance comes in three
amounts, depending on the severity of disability. The recipient's
income or assets do not influence the amount of the allowance,
which is also untaxed.

In New Zealand, the Disability Allowance reimburses people for on-
going regular costs that they incur because they have a disability. The
amount paid depends on the person’s costs and the level of their
income.
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...For employers
Financial subsidies

The public authorities can provide financial subsidies to employ-
in the form of a grant or tax incentive to cover any extra costs
associated with employing a disabled worker. In some cases as a
result, for example, of providing additional training or making nec-
essary adaptations to facilities, an employer may be faced with
certain additional costs. In order to ensure that these costs are not
a disincentive or a reason for not employing a person with a dis-
lity, the public authorities could meet all or some of these
costs. In many cases, though, employers will not incur any extra

ers

abi

costs and financial subsidies will not be needed.

In Belgium, a Collective Agreement, concluded between the social
partners provides that under certain conditions, the employer may
pay only part of the total remuneration of the worker with a disability,
the remainder being paid by a public body. In exceptional cases,
labour inspectors may authorise the employer to pay to workers recog-
nised as having disabilities remuneration, which is under the mini-
mum level set either in collective agreements or by custom. This
reduction — which may never fall under 50 per cent of the normal
remuneration — is justified by the reduced productivity of the worker.
The difference between what the employer is authorised to pay and
the normal level of remuneration is then paid to the disabled person
by the public authorities.

In Germany, employers may apply for loans or grants in order to com-
ply with reasonable accommodation duties. In addition, wage subsi-
dies and vocational training are provided for all disabled persons.
Employers who are not subject to reasonable accommodation or
quota obligations can also apply for grants to make their worksite and
workplaces accessible. Wage subsidies are granted where a disabled
worker has a lower productivity level. The amount granted depends
on the severity of disability and other factors which hamper integra-
tion into the open employment sector, such as age. Wage subsidies
are granted for a limited time, with a maximum duration of three or
eight years, depending on various factors.

In the Netherlands, subsidies may be granted to the employer or to
the disabled employee for the costs of ‘facilities’/'services’ related to
(re)integration. These may vary from special furniture, to transport
facilities, to education or training facilities etc.
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Financial incentives to encourage recruitment

Employers could be provided with a financial incentive in the form
of a grant, wage subsidy or tax incentive, to encourage them to
employ workers with a disability. Unlike the financial subsidy
referred to above, the value of this incentive would not be linked to
or limited to any additional costs an employer incurred through
employing a particular person with a disability. The financial
incentive would be intended as an encouragement to employers to
take on individuals with a disability, and may be useful in promot-
ing the employment of people with disabilities who experience
particular difficulties on labour market. The value of the incentive
could be linked to the perceived difficulty of employing the worker,
or to his or her lower productivity.

For example, a person with a severe disability or without an estab-
lished work history may be regarded as more difficult to employ
than a person with a mild disability, or with an established work
history. The incentive could be linked to the amount of time the
worker has been unemployed. A higher incentive could be provid-
ed to take on a worker who has been unemployed for one year or
more. This approach is likely to be less stigmatizing and easier to
administer than if the incentive was linked to the level of the indi-
vidual’s work capacity. The incentive could be temporary (for
example, a monthly payment over a period of one or two years) or
without a time limit.

In designing financial incentive measures, steps should be taken

to prevent or minimize the following problems which may arise:

e where the schemes are temporary, employers may tend to dis-
miss disabled workers employed under the scheme as soon as
possible, and to take on a new worker with a disability who is
eligible for financial support;

e workers with a disability who are employed under such
schemes may be stigmatised, and regarded as less able or
less productive;

e non-disabled workers may resent the employment of subsi-
dized workers with a disability, if they perceive them as a
threat to their own jobs.
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Where the payment is temporary, the employer could be obliged to
retain the worker for a certain period after the incentive payment
has ceased. Information campaigns could be designed to highlight
the ability of workers with disabilities and tackle stereotypes. The
support of trade unions for the financial incentive scheme should
sought, as a means to overcoming reservations which non-dis-

be

abled workers may have about the scheme.

In Australia, a Wage Subsidy Scheme is used as an incentive for
employers providing jobs to people with disabilities in the open
labour market. The scheme aims to increase the competitiveness of
workers with disabilities, in gaining employment of at least 8 hours
per week, for a minimum of 13 weeks.

In Canada, unemployed individuals eligible for employment insur-
ance who have difficulty finding work due to employment barriers are
assisted in locating an employer who will enter into an agreement
with the local Human Resource Centre of Canada office to provide
the individual with employment. The agreement with the employer
can be approved for up to 78 weeks.

In the Netherlands, an agreed subsidy (called a ‘placement budget)’ is
provided, for employers as a compensation for hiring a disabled per-
son for at least six months or permanently. In addition, a subsidy
(called a ‘reallocation budget’) - can be provided to an employer who
allocates a new job to an employee who has become unable to per-
form the job for which he/she was initially employed. Alternatively,
public subsidies can be provided to employers who request a tailored
subsidy package where the reintegration costs exceed the placement
budget or reallocation budget.
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ing and retaining persons with disabilities.

A combination of financial incentives and employ-
ment-related support services should be introduced,
to assist disabled job-seekers in finding employment
and to encourage and facilitate employers in recruit-




Drafting Legislation and Policy

6.1 Consulting with the Social Partners and Civil Society

Law and policy makers should aim to consult widely when seeking
to draft or revise laws designed to promote the employment of per-
sons with disabilities as well as policies aimed at implementing
these laws. Widespread consultation will enable law and policy
makers to profit from the expertise that exists in the community,
and help to ensure the effectiveness of any law and policy which is
eventually adopted.

6.1.1 Consulting organizations of people with disabilities

In the first instance, it is important to consult with organizations
made up of and for people with disabilities. These organizations
should be representative of the disability community. They should
be encouraged to take on board the concerns of women and other
disadvantaged and under-represented groups of disabled persons.
The assumption should always be that people with disabilities are
able to represent themselves, and do not require non-disabled
people to represent their interests. Some people with disabilities
cannot represent themselves, however, because they are very
young, or because they have severe intellectual disabilities. In
such cases representation can occur through family members or
advocate organizations, although even in these cases, every
attempt should be made to listen to the disabled individuals, who
may be able to express some opinions.

The disability community is very heterogeneous. A number of
different organizations may exist, representing the interests of peo-
ple with different disabilities. Where this is the case, all large
organizations should be consulted. Consultation might be facilitat-
ed by a national disability council or a network of national disabili-
ty organizations.

It is useful to produce a position paper discussing the issues to be

tackled and options for change, as a basis on which the consulta-
tion can begin. Larger disability organizations could be specifically
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invited to comment on and discuss this position paper and smaller
organizations (of which the authorities may not be aware), could
be given the possibility to respond if they wish. For this to work
well, the position paper should be widely distributed and adequate
publicity arranged, concerning the consultation. Requests for pub-
lic comment enrich the debate at this preliminary stage.

Support from the majority of the disability community is essential
to the success of any eventual policy. If this support does not exist,
people with disabilities may boycott the policy, for example, by not
registering as a disabled person; not applying for financial or mate-
rial support; not seeking to enforce individual rights through the
courts. Without this support, the law or policy is likely to fail.

Involving people with disabilities

States should recognize that people with disabilities and their
organizations may not easily be able to respond to and comment
on draft legislation and policy initiatives. This might be because
they are not used to being consulted on legal and policy issues,
and therefore need time to reflect and establish the expertise
required to respond, or because they are not physically able to
process and understand written information. Special efforts may
have to be made in order to promote the involvement of organiza-
tions of people with disabilities.

Any written or oral information on the consultation should contain
a sufficient amount of background information which clearly sets
out the perceived problem and the tools which are proposed for
addressing that problem. The fact that the opinions of people with
disabilities are valued and welcomed should also be stressed. This
is because organizations of people with disabilities may not be
used to being asked their opinions on such matters and may need
to be encouraged to respond.
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If written information is provided, alternative formats may be
needed to reach people with certain types of disability:

e  Braille may be needed to enable blind people to read the text
on their own;

e Text written in a large print may be needed to enable people
with limited vision to read the text on their own; and

e Easy-to-read texts and short summaries may be needed to
enable people with learning disabilities to read the text on
their own.

Where it is not financially feasible to provide such alternative for-
mats, or where they are not relevant (e.g. as a result of illiteracy),
the report should remind readers of the need to involve people who
are blind or have intellectual disabilities in the information and
consultation process. Reading the paper out loud in such circum-
stances, providing a version on tape, or explaining its contents in
easy to understand language, will be important. Similarly, profes-
sional readers should be reminded of the need to involve such peo-
ple with disabilities in the consultation process, and should ideally
have the facilitation skills to ensure their participation.

State representatives could be sent to different parts of the coun-
try to discuss the legal and policy issues with people with disabili-
ties and their organizations. Such meetings could reinforce and
clarify any written information previously provided. Public meet-
ings could be held, thereby reaching many people who would be
unable to receive or read written consultation documents. The rep-
resentatives could report back to the public authorities and formu-
late recommendations based on what they heard.

Alternatively, the public authorities could train people with disabil-
ities to report to and chair such meetings, and to report the
opinions they heard. This may result in a more open and informal
discussion with the disability community.
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Sign language interpretation may be needed at such meetings to
facilitate the participation of deaf people who use sign language.
Local communities may be able to provide such interpretation if
provided with enough notice and sufficient support.

If it is not possible to hold meetings, radio chat programmes may
be used to stimulate debate on the legal and policy issues, and
obtain feedback.

In Ireland, an independent committee was established to advise the
government on disability policy. All members of the committee had a
disability or were the parents of a person with a disability who was
unable to represent themselves. The committee travelled throughout
Ireland holding public hearings to discuss the future of disability pol-
icy in Ireland. The committee concluded its work by presenting a
lengthy report, based on its own opinions and those of the public who
had contributed to the meetings, on how disability policy in Ireland
should be organized.

6.1.2 Consulting employers and employers’ organizations

Many of the obligations resulting from a law or policy to promote
the employment of people with disabilities fall on employers. It is
therefore particularly important to ascertain the opinion of employ-
ers prior to adopting or amending the law or policy and, wherever
possible, to work in collaboration with employers.

Many countries have a central employer’s organization which rep-
resents a large number of employers. Consultation with employers’
organizations need not, however, be confined to a single body.
Consultation should occur with bodies which represent particular
kinds of employers, such as rural and industrial employers,
employers in different sectors, and large and small employers.
This is because different industries or sectors may be able to offer
different employment opportunities to people with disabilities. As
with the consultation of organizations of people with disabilities, a
public position paper, which invites comments, may be one means
of securing a widespread and informed response.
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Law and policy-makers should be aware that there is frequently
resistance among employers to binding obligations regarding the
employment of people with disabilities and also in other areas,
with a preference in favour of a voluntary code of good practice.
European and North American countries, frequently after trying a
voluntary approach, have generally rejected such an approach to
promoting the employment of people with disabilities and
imposed binding obligations on employers. Bearing these patterns
in mind, the ‘business case’ for employing persons with disabili-
ties should be carefully prepared and publicized, providing trans-
parent information on how different policy options have worked
in other places and the reasons for the success of some of these
policies.

6.1.3 Consulting workers and trade unions

As with the employers’ organizations, consultation should occur
both with the central trade union organization, and also with sec-
toral trade unions. Law and policy makers should also take into
account whether trade unions are generally supportive of the
employment of workers with disabilities. Some trade unions may
perceive their membership to be made up of non-disabled workers
and may therefore feel “threatened” by greater efforts to promote
the employment of workers with disabilities. On the other hand,
trade unions may already be actively involved in the promotion of
the employment of people with disabilities, and be able to provide
a valuable insight into problems and effective policies.

Whenever the European Union considers proposing new European
labour law, it is obliged to consult the social partners - representa-
tives of employers and workers - on the desirability of adopting law in
the proposed area. If the European Union decides to go ahead and
propose legislation in that area, it must then consult the social part-
ners on the content of that legislation.
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6.1.4 Consulting service providers

The consultation process should also include bodies providing
specialized services to people with disabilities, such as training
and rehabilitation services and workplace services. During consul-
tation, law and policy makers should consider how the experience
and expertise of such bodies could best be used to promote the
open employment of people with disabilities. Account needs to be
taken of the fact that some specialized service providers will see
demand for their services decrease if more disabled people are
able to enter the open employment market and will be obliged to
adapt and change. Some specialized services may already be
actively supporting the employment of people with disabilities in
the open labour market, for example, through job placement
schemes or support while in employment, and these organizations
will be able to provide valuable advice on what works and what
does not work, as well as serving as a model to other agencies

6.1.5 Consulting other interested parties

A public position paper could be used to facilitate consultation
with other interested parties, which may have direct experience of
supporting people with disabilities (in employment), such as reli-
gious institutions and/or other charity organizations.

POINTERS

= When adopting or revising a disability law or policy,
law and policy makers should consult with a vast
array of persons and organizations, especially people
with disabilities and organizations representing
them, trade unions and employers, all of whom will
have valuable experience regarding problems faced
and possible policy instruments and approaches. In
addition, independent expert consultants might also
be able to play a role, as can bodies already involved
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in administering quota schemes or monitoring non-
discrimination legislation. In this way, problems
faced can be recognized and adequately addressed.

= Involving and consulting organizations of people
with disabilities requires considering alternative
means of communication to ensure that the experi-
ence and knowledge of these persons can be fully
acknowledged when drafting or revising legislation
or policy measures.

= Public authorities should endeavour to use the expe-
rience and insight of the social partners to help
them develop appropriate legal and policy meas-
ures. For example, in carrying out an objective
assessment of the need for a quota and the form
which that quota should take; or in developing anti-
discrimination measures.

6.2 The consultation process itself

The consultation process may involve several stages before a draft
leaves the line ministry and is sent to the Justice Ministry or its
equivalent, and thereafter to Cabinet and the relevant
Parliamentary Committee for tabling. Consultation can take differ-
ent forms.

Consultation on laws and policies concerning persons with disabil-
ities frequently involve persons with disabilities and their repre-
sentatives, and disability-related service providers. This can
be through task forces which are established for the specific
purpose of advising on the legislation, or through existing national
committees or councils representing government ministries and
organizations of and for persons with disabilities. In some cases,
the consultation takes place on an ad hoc basis, through a
meeting or meetings called by the government.
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Examples

In Australia, the National Disability Advisory Council advises the
Commonwealth Government though the Ministry for Family and Com-
munity Services. Established in 1996, the NDAC members are
selected based on their experience of and expertise in disability
issues. The Council plays an important role in facilitating consulta-
tion with disability consumer organizations, families, carers and serv-
ice providers on major Government initiatives. It also maintains links
with similar disability advisory bodies operating at State and Territory
levels.

In Cambodia, the Disability Action Council (DAC) was set up in 1999
to advise Government on disability strategy and legislation, as well
as to act as a coordination body for disability-related programmes
and services. The DAC Executive Board includes representatives
of Government, disabled persons organizations (DPOs) and Non-
Governmental Organizations (NGOs). DAC involves the social part-
ners through working groups established for specific purposes.

In China, when formulating laws and policies concerning disabled
persons, the Government consults the Chinese Federation of
Disabled Persons, the All China Federation of Trade Unions
and the China Enterprise Confederation. In addition, when imple-
menting national policies, frequent contact is also maintained with
the Federations for Disabled Persons, trade unions and enterprise
organizations.

In Kenya, a Disability Task Force was set up in 1992 to review laws
relating to persons with disabilities. One of the key recommendations
was the adoption of a proposed Persons with Disabilities Bill. An Act
of this name was adopted in 2003, following extensive further con-
sultation with disabled persons organizations and service providers.

In Mauritius, the Training and Employment of Disabled Persons
Board, established by law in 1996, is consulted by government on
the implementation of national policy. This Board comprises repre-
sentatives of disabled persons and of employers.

In Tanzania Mainland, organizations of employers and workers are
called upon to cooperate in the application of disability legislation
through the Vocational Education and Training Authority and the
National Advisory Council.

In the United Kingdom, the Disability Rights Task Force was estab-
lished in December 1997 to examine the full range of issues that
affect disabled peeoples’ lives and to advise the Government on what
further action it should take to promote comprehensive and enforce-
able civil rights.
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To be effective and to realistically reflect the needs of the country,
consultations on disability-related legislation and policy should
also involve the social partners — representatives of employers’ and
workers’ organizations - as well as disabled persons’ representa-
tives. Examples of how such consultation can be organized are
found by examining the process of labour law development and
reform in different countries. In some cases, such consultations
take place through existing tripartite bodies, and in other cases
through bodies set up specifically for the purpose or through more
informal arrangements. The Ministry of Labour’s direct contacts
with the social partners and the issuing of White Papers can be
another consultation route. Sometimes the consultation process is
enhanced by national or international consultants, who are hired
to assist in the drafting of the law.

Examples: Consultation through Ad hoc Tripartite Task Forces

In Indonesia, in response to the social impact of the Asian
Financial Crisis and the collapse of an authoritarian regime in
favour of democratic political reforms, a Tripartite-Plus Task Force
was established in 1999 by Decree of the Minister of Manpower
Participants included representatives of government, employers,
workers, and other interested civil society groups. Through a
broadly consultative process, involving workshops held through the
Department of Manpower, the Tripartite-plus constituents
reviewed and revised the labour laws to be responsive to a demo-
cratic and modern labour market.

In Kenya, a coordinated process of labour law reform is underway,
with support the ILO, which will lead to revised and updated laws.
The new laws will foster strengthened social dialogue in a legal
framework consistent with ILO standards ratified by Kenya. A tri-
partite Labour Law Task Force appointed in May 2001, carried out
nation-wide consultations on what the new labour laws should
contain. There was active participation in these consultations: in
the first round of media calls for public comment, approximately
40 institutions, NGOs and individuals sent in their views. The Task
Force submitted its Final Report and the draft legislations to the
Minister of Labour and Human Resource Development in Spring
2004.
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Examples: Consultation through existing Tripartite Bodies

In Hungary, the Labour Code of 1992 recognized the National
Interest Conciliation Council (NICC). The NICC comprises the social
partners and the Labour Ministry. It is responsible for ensuring con-
sultation on labour relations and employment issues of national
importance, notably labour law reform. The social partners also have
statutory rights to information.

In South Africa, the National Economic Development and Labour
Council (NEDLAC) was created in 1995. It reflects the post-
apartheid Government's commitment to seeking representative con-
sensus on major economic, social and development policies. In light
of the particular needs of South Africa, it is composed of the tradi-
tional social partners, plus organizations which represent community
interests. Its objectives include considering all proposed labour legis-
lation relating to labour market policy before it is introduced in
Parliament. It has reached agreement on a wide array of legislation,
including the Employment Equity Act, 1998 which prohibits discrim-
ination on the ground of disability, as well as other grounds. It has
also adopted a number of codes of good practice, including a Code of
Good Practice on the Employment of People with Disabilities.
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reflected in the law and policy.

civil society.

Whether a formal arrangement is chosen or an infor-
mal approach is taken, the consultation process
provides a unique opportunity to bring together the
different parties with an interest in and affected by
disability-related legislation and policy. Such a con-
sultative process, involving government, employers’,
workers’ and disabled persons’ representatives as
well as other interested parties, will go a long way to
ensuring that the varying interests are adequately

Seminars to finalize the text of a law with as wide a
stakeholder involvement as possible, have proved
useful. Law and policy makers should make the nec-
essary efforts to consult both the social partners and




Enforcing the Law

In addition to considering how a law and policy is to be imple-
mented and consulting widely so as to ensure widespread sup-
port, it is very important at the drafting stage to plan the ways in
which these laws and policy will be enforced. In some coun-
tries, special organizations and bodies have been established to
promote compliance with the principle of non-discrimination,
and these may have a statutory duty to implement and enforce
equal employment opportunities policies. Since these policies
and legislation also touch upon human rights law, for which the
State is ultimately responsible, compliance cannot be left to
individuals and private interest groups alone, but also demands
a degree of State involvement. Laws and policies need to make
provision for different or varying implementation environments
and issues. Some of the issues are operational and some are
more structural.

Enforcement of the law may be foreseen through:
e the Labour Inspectorate;

e an administrative monitoring system such as a National
Disability Council, an Ombudsman institution or an
Equality Commission;

e the judicial system in criminal, civil or labour law courts;
e industrial employment tribunals; or

e acombination of the above approaches.

Legislation concerning the employment of persons with disabil-
ities generally contains sections dealing with institutional struc-
tures charged with the enforcement of the law; announcing its
establishment, if it is a new structure (for example, a National
Disability Council); and outlining its composition, role and
functions. The role of the labour courts may also be described
in the law, along with complaints procedures, and sanctions
(administrative or penal fines, imprisonment, civil actions).
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7.1 The law in practice

The tasks of monitoring and evaluating compliance with equal
employment opportunities policies and legislation can be left to
the enforcement agencies involved and/or assigned to special bod-
ies or independent researchers.

Policies and laws often impose a duty on employers to collect data
on the number of people with disabilities employed and report
such data to a special agency. Such data can be used by workers’
councils that often have the duty to promote equal employment
opportunities within the firm, and social partners when drafting or
evaluating Collective Labour Agreements.

The collection of such data involves a restriction on the right to pri-
vacy of the disabled persons concerned given that information on
these persons and the presence or absence of disabilities is col-
lected and supplied to others. Careful consideration is needed of
how this need for information can be balanced with the promotion
of equal employment opportunities for a disadvantaged and under-
represented group. Reconciling information collection with the
right to privacy presupposes the adoption of laws stipulating the
exact purposes and clearly defined circumstances under which
such information on individuals can be collected and passed on.
For example, in the French Labour Code (L. 520), provision is
made for the collection of statistics, for example on the number of
disabled people in employment, but not names of individuals.

The Labour Inspectorate, within the framework of its usual data
collection duties, may be called upon to gather data on actions or
infringements of a disability law or equality law with a disability
dimension.

The task of monitoring compliance with and evaluating the effects
of equal employment opportunities policies and legislation can
also be assigned to such bodies as a Human Rights, Equal
Opportunities or Disability Commission. These bodies are usually
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dependent on the data provided by individual employers, but often
have the power to start investigations on their own initiative.

Ombudsman Institutes often have administrative functions to
check abuses by public authorities, and could also be used to
monitor respect for disability provisions. Individuals can usually
make complaints to such institutes.

The task of monitoring compliance can be partly carried out by
NGOs, such as organizations representing people with disabilities.
These bodies can make valuable contributions by investigating the
strengths and weaknesses of equal employment opportunities poli-
cies and law. They lack, however, the authority — and often the
resources — to investigate complaints and measure compliance by
individual employers, as a result of which the task of monitoring
cannot be solely left to these bodies.

POINTER

= When adopting or revising equal opportunities legis-
lation and policies seeking to implement these laws,
attention should be paid to the monitoring and eval-
uation of these tools. The responsibility for perform-
ing these tasks can be assigned to various organiza-
tions and bodies. In order to be effective, these
organizations and bodies should have sufficient
means - information, staff, resources - and the nec-
essary powers to carry out these tasks.

7.2 Asserting rights under the law

The effectiveness of an equal employment law and regulations
seeking to implement these laws depends on the availability and
accessibility of judicial and/or administrative procedures to indi-
viduals. Individuals, and those who represent their interests, must
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be enabled to enforce the principle of non-discrimination or to
claim appropriate compensation through individual cases or group
actions taken before the courts.

Disability complaints can be made at different points in a judicial
system, through:

e  Constitutional law provisions
e  Criminal law provisions
e  Civil and labour law provisions

e Combinations of criminal, civil and constitutional law

It has been noted (Section 2.4 above) that it is easier and less
intimidating, in many countries, to bring a complaint under civil
and labour law than under constitutional law or criminal law.

While court procedures are important, their effectiveness in pro-
moting equal employment opportunities for people with disabili-
ties should not be overestimated. Individual workers who consider
themselves wronged because of an alleged discriminatory form of
treatment should nevertheless be provided with the opportunity to
bring legal actions before an independent court.

7.3 Strengthening judicial mechanisms

Judicial procedures can be strengthened by the following actions.

e National law should contain such measures as are necessary
to protect workers against victimization that is, punishment
by the employer in response to an individual bringing a com-
plaint of discrimination.

e Harm to the interpersonal relationship between parties can
frequently be prevented, or at least reduced, by offering
conciliation procedures — such as mediation or other forms of
prevention and settlement — as part of a court procedure or
pre-hearing process.
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The financial burden for individuals seeking the enforcement
of their rights can be, and according to human rights law
should be, alleviated by positive State actions — such as finan-
cial assistance or the provision of legal experts — to allow indi-
vidual applicants to present their cases properly and satisfac-
torily before a court.

The use of simple, straightforward court proceedings —such as
civil and labour court cases - should be preferred, as these are
less intimidating.

The duration of legal procedures can be reduced by imposing
strict time periods and by ensuring that there are a sufficient
number of judges.

The emotional burden on the defendant can be alleviated by
allowing non-governmental organizations (NGOs) or trade
unions to support individual applicants by becoming associat-
ed with the case or bringing the case on behalf of the
applicant.

NGOs and trade unions might be given the right to lodge com-
plaints in their own name (collective complaint procedure).

The burden of proof for the applicant can be lessened by par-
tially reversing this burden. This means that it will suffice for
an applicant (i.e. disabled person) to establish facts suggest-
ing that adverse treatment on the grounds of disability has
occurred. Once this has happened, the defending party must
prove that the measure was not discriminatory.

Last but not least, the implementation and enforcement of
equal employment opportunities laws and regulations through
the courts presupposes knowledge and sensitivity on the part
of members of the judiciary and legal advisors about discrimi-
nation issues. This requires programmes of briefing and
awareness raising specifically aimed at the judiciary, advo-
cates and legal advisors, which should be planned for and
adequately resourced.
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POINTER

= When adopting or revising equal employment
legislation, lawmakers should provide for court
procedures but should not solely rely on such
individual enforcement mechanisms to ensure
effective implementation of the law.

7.4 Administrative enforcement institutions

Some of the risks and disadvantages associated with court proce-
dures can be reduced by making available administrative enforce-
ment procedures to workers who consider that their right to non-
discrimination has been violated. The most frequently used
options in this respect are the establishment of an Ombudsman
institution and/or a Human Rights, Equal Opportunities or
Disability Commission.

Procedures before these bodies usually have in common that:
e there are no costs involved for the parties;
e |egal representation is not required; and

e the decisions of these bodies are non-binding.

As a result, the procedures before these bodies often have a less
formal character and there is a greater degree of co-operation on
the part of the employer and other parties.

The fact that the decisions of Ombudsman institutions and the
commissions are legally non-binding does not mean that they lack
legal relevance. On the contrary, these bodies have been estab-
lished in view of the specialist expertise required in the respective
fields. This implies that the decisions of these expert bodies are
influential, with the expectation that they will be followed by the
parties, and that weight is attached to them by courts during court
proceedings.
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7.4.1 The Ombudsman Institution

In many States one or more Ombudsman institutions have been
established to promote good State practices towards citizens.
Such institutions traditionally have the task of investigating writ-
ten or oral complaints from individuals against the government
and/or other public organs. Given their focus on promoting good
State practices, they do not usually have the power to investigate
complaints against private employers.

When investigating a complaint, Ombudsman institutions can use
human rights law, international labour law and non-discrimination
law as a yardstick against which to measure State behaviour,
although their mandate is usually not confined to these sources of
law. They hold hearings using an informal and conciliatory
approach. The results of their investigations are commonly pub-
lished, and sent to both parties, and contain, if appropriate, rec-
ommendations for the improvement of State behaviour. The
authority — and possibly the effectiveness — of an order from the
Ombudsman will depend on the precise mandate.

The precise mandate of the Ombudsman institutions differs, both
within and between States. In some countries, such as Sweden, there
are specialized Ombudsman institutions for various grounds of dis-
crimination. In others, such as the Netherlands, there is a single
National Ombudsman with a broad mandate with respect to State
acts and omissions.

In Finland, there is a similar system, with the difference that, at the
initiative of the Equality Ombudsman, the Equality Council may issue
an injunction to stop discriminatory behaviour in violation of the
Equality Act, No. 609 of 1986.

In Norway, the Equality Ombudsman has permanent administrative
responsibility for the promotion of equal rights and opportunities, and
for monitoring compliance with the Equal Status Act. The Office may
receive complaints, issue recommendations (and exceptionally
orders) and take a case to the Equal Rights Board, which has limited
authority to make orders (although none at all in matters of hiring and
firing). One clear advantage of this system is that an employee who
makes use of it incurs no costs.
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7.4.2 A Human Rights, Equal Opportunities or Disability Commission

In various countries, Human Rights Commissions, Equal
Opportunities Commissions and Disabilities Commissions have
been established to promote and protect human rights, equal
treatment law and the rights of people with disabilities. These bod-
ies sometimes are empowered to receive individual complaints,
both against public and private persons and bodies. The adjudica-
tion of individual complaints is usually just one — though arguably
the most important one — of the many tasks assigned to such
bodies.

These commissions commonly have a very broad mandate to pro-
mote and protect the respective bodies of laws. In view of this,
these bodies frequently have the task of starting investigations on
their own initiative, conducting independent surveys on human
rights compliance or equal opportunities or the rights of people
with disabilities, publishing independent reports and making
recommendations on issues falling within the realm of their
mandates, and providing assistance to victims of human rights or
non-discrimination law or disability law violations. Some statutes
require employers to lodge reports with such commissions on their
efforts to implement the law.

In Australia, all these tasks are performed by a single body: the
Human Rights and Equal Opportunity Commission which comprises
a President and four separate Commissioners — Sex, Disability,
Human Rights and Indigenous Peoples. There seems to be an inter-
national trend, for reasons of efficiency, of bringing together the
knowledge and expertise of the various specialist bodies in a single
human rights and equal treatment commission.
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POINTER

= Additional approaches should be established in
addition to court procedures to promote the imple-
mentation of equal opportunities legislation. These
approaches should involve a clear mandate and be
adequately resourced.

7.5 Other approaches

Policy makers in a number of countries have attempted to address
the problems of discrimination and under representation, and the
problems associated with individual law enforcement. They have
addressed these issues through the imposition of positive duties
on employers to promote the employment of people with disabili-
ties and to promote equality. The goal of these positive duties is to
restructure institutions so as to ensure that they are more open to
the employment of people with disabilities (and other disadvan-
taged and under represented groups). The duty is therefore trig-
gered as a result of evidence of structural discrimination, includ-
ing chronic under representation of people with disabilities in par-
ticular types of work or positions of power. As a result of the posi-
tive duties, action is required to achieve change. These positive
duties can take a number of forms, one of which is contract
compliance.

7.5.1 Contract compliance

Under a contract compliance programme public authorities can
require that all contractors, or all firms wishing to contract with the
public authorities, have a good record with regard to the employ-
ment of workers with disabilities (and other disadvantaged and
under represented groups) or, where this is not the case, take
active measures to promote the employment of people with dis-
abilities. The requirement to be met may be nothing more than a
record of compliance with disability employment legislation, often
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evidenced by the ‘certification’ of the employer by one of the com-
missions described above. It may amount to meeting a higher
standard, however, or include the taking of action to remedy any
perceived problem. Compliance with a quota scheme could also
be a requirement. The precise obligation under contract compli-
ance schemes can vary, but the ultimate goal is to increase the
participation of people with disabilities in the workforce and, on
occasions, to equalise pay and access to benefits.

Specific obligations under a contract compliance scheme could
include monitoring the number of existing employees with a dis-
ability; undertaking periodic reviews of employment practices;
and, where under representation is revealed, engaging in affirma-
tive action to improve the representation of people with a disability
in the workforce. Complying with contract compliance obligations
can be a participatory process involving trade unions in the
process of drawing up of an equity plan, to remedy any perceived
discrepancies. Adherence to contract compliance obligations
should be monitored by a statutory body which actively investi-
gates employment policies and employment records of covered
undertakings, or by one of the commissions described above.

Such positive duties have been pioneered in the United States, where
government contractors are required not merely to abstain from
unlawful discrimination but also to take positive measures to increase
the representation of minorities in the workforce. This requirement,
which is estimated to apply to about 300 000 federal contractors,
employing about 40 per cent of the working population, has had a
significantly more powerful influence on employers than individual
complaint led investigations and prosecutions.
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In Northern Ireland, public authorities have a duty to take due
regard to the need to promote equality of opportunity when
carrying out their functions. Each public authority is
required to draw up an equality scheme which must state
the authorities’ arrangements for consultation and assess-
ment of the likely impact of policies on the promotion of
equality of opportunity; for monitoring any adverse impact
of such policies; for publishing results of its assessments;
for training staff; and for ensuring public access to informa-
tion and services. Such schemes must be approved by the
Northern Ireland Equality Commission.

POINTERS

= The proper implementation of equal opportunities

legislation and policies seeking to realise the aspira-
tions contained in these laws is a State responsibili-
ty. When adopting or revising equal opportunities
legislation and policies, law and policy makers
should therefore pay attention to the monitoring and
evaluation of these tools.

= The adequate monitoring and implementation of

laws and policies presupposes that the responsible
organization or body has the necessary means and
powers to perform these tasks. These need to be
provided for from the date the law enters into force.

= The enforcement of laws and policies, by way of

court-based or other enforcement mechanism, is not
solely a task of individuals. The State is also obliged
to introduce administrative or institutional enforce-
ment mechanisms.
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Laws in relation to disability should contain ade-
quate and efficient implementation and enforce-
ment mechanisms. Enforcement bodies should be
considered as well as mechanisms such as that
of an Ombudsman Institute or Human Rights
Commission or Equality Authority.
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These guidelines have been developed for policy-makers and those
involved in drafting national or federal legislation concerning the
employment of persons with disabilities. It is hoped that they will
prove useful in developing and reforming such legislation, so that
it becomes more effective in practice.

The guidelines focus on the main types of civil and labour law and
related policy currently in place to promote employment opportu-
nities for persons with disabilities. Particular attention is paid to
non-discrimination legislation and quota laws, and measures
which have been introduced to maximize their practical impact.
The key points highlighted throughout the guidelines are drawn
together here, for ease of reference.

General principles

When considering the adoption of a law promoting the equal
employment opportunities for people with disabilities or the for-
mulation of policies seeking to implement such a law, law and pol-
icy makers should take care to ensure that:

e Disability laws and policies are in full conformity with interna-
tional human rights law;

e The provisions are compatible with other national laws and
policies;

e The definition or definitions of disabilities used, reflect the
fact that people with disabilities may be prevented from par-
ticipating in the open employment market by both individual
and environmental barriers;

e Provision is made for affirmative action measures, which pro-
vide some temporary preferential treatment to groups of dis-
advantaged persons;

e The gender dimension of disability is always taken into
account;

e The process of developing the laws and policies is participato-
ry, with consultation with all stakeholders, including employ-
ers’ organizations, workers’ organizations, disabled persons’
organizations and other interested parties.
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Laws aimed at prohibiting discrimination on grounds of disability
in the labour market should:

explicitly refer to disability as a protected ground;
exercise caution in defining disability;

cover all four forms of discrimination:

— direct discrimination,

— indirect discrimination,

—  harassment,

— instruction to discriminate,

make provision for reasonable accommodation, defining what
this involves while recognizing the defence of ‘disproportion-
ate burden’;

allow for genuine occupational requirements, which are to be
applied narrowly;

stipulate that the burden of proof shifts to the person who
allegedly discriminated, once the complaining party has pro-
vided facts suggesting the existence of discrimination;

be accompanied by social policy measures; and

allow for affirmative action measures.

Quota laws should:
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be aimed at assisting disabled job-seekers to get jobs;

be backed up with a sanction, such as a compensatory levy
and an effective enforcement mechanism to encourage com-
pliance by employers;

offer employers other optional ways of meeting the quota obli-
gation, in addition to recruiting disabled persons and/or pay-
ing a levy;

be based on clearly identified policy goals and be targeted at
a clearly specified group of people with disabilities;

be based on a registration/identification system which guaran-
tees real benefits to those identified as disabled;




Summary of Principal Points

e be tailored to the economic situation and employment pattern
in the State in question.

The eventual success of equal opportunities legislation and policy
measures is often highly dependent on:

e information campaigns, including general and technical infor-
mation and advice;

e employment support measures.

The effectiveness of such legislation and policy also depends on
the extent to which they reflect the varying interests and needs of
groups in society which are affected. To ensure that these interests
and needs are adequately taken into account, extensive systematic
consultation should take place with the key stakeholders — organi-
zations of disabled persons, employer and worker organizations,
service providers as well as relevant government ministries.
Consultations should ideally be formalized through existing bodies
or through task forces set up for the purpose.

Effective enforcement of the law requires provision for procedures
to allow individuals to bring legal actions to court. In addition, it is
important to provide for enforcement through agencies such as
Ombudsman institutions or Rights Commissions. Enforcement
procedures should be planned from the outset, and adequately
resources.
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