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co-workers to be recognized by Microsoft.67 Management refused. Re
sponding to press inquiries, a spokesman for Microsoft said, "bargain
ing units are a matter between employers and employees and Microsoft 
is not the employer of the workers."68 

Attempts to be recognized by the temp agencies were equally un
availing. "c We don't have to talk to you, and we won't' is what they told 
us," said Judd. "They told us we had to get all the temps that worked at 
other companies besides Microsoft. We had no way to know who they 
were or how to reach them. Besides, they had nothing to do with our 
problems at Microsoft."69 

Barbara Judd s perma-temp post at Microsoft ended in March 2000 
when the company announced it was abandoning the tax preparation 
software project that she and her co-workers developed.70 "We received 
two days notice" of being laid off, Judd said. Some workers moved to 
another tax preparation software company, but Judd decided to look for 
full-time employment. "I don't want to be a part of that system," she 
said. "Workers who take temp jobs do not realize there is a larger im
pact than just the absence of benefits. You essentially lose the ability to 
organize . . . the legal system is just not set up to deal with these long-
term temp issues "71 

Case Study: Sweatshop in New York City 

Under current U.S. labor law, retailers and manufacturers who profit 
from sweatshops' race to the bottom on labor standards are not held 
responsible for labor law violations committed by contractors or sub
contractors, including violations of workers' organizing rights. United 
States Labor Department studies in 1997 and 1998 indicated that 
nearly two-thirds of garment industry shops in New York violated min
imum wage and overtime laws.72 A comprehensive study of the Los An
geles garment industry concluded in 1999 that "this important industry 
is plagued by substandard working conditions. . . . There is widespread 
non-compliance with labor, health, and safety laws."73 

In 1997, a group of workers at a midtown Manhattan sewing shop 
called MK Collections formed a union. Mario Ramirez said that work
ers took action because they had not been paid for two months and "be
cause the owners screamed at people."74 Eduardo Rodriguez, who like 
Ramirez came to New York from Puebla, Mexico, was another union 
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adherent. "We would talk outside before work and at lunchtime, but 
never in big groups," he explained. Rodriguez estimated union support 
at about forty workers, a majority of the sixty-five to seventy people 
working at MK Collections. 

In January 1997, MK workers brought their organizing effort to a 
head with a work stoppage demanding back pay for work performed. 
At first, their movement bore fruit. Seven members of the organizing 
group signed a handwritten agreement with the owner recognizing the 
workers' union, setting a just cause standard for disciplinary action, 
promising to maintain clean bathrooms, and—besides paying wages 
on time—to pay an additional fifty per week until full back pay was 
reached for each worker. 

The agreement held up for only four months. The employer fired two 
committee members who did not want to protest because of immigra
tion fears. In early May 1997, the company closed, claiming that a man
ufacturer had canceled a production contract. According to Ramirez 
and Rodriguez, the owner reopened at a new location and hired a new 
work force just a few days later. 

Their experience left a mark on Ramirez and Rodriguez. "I've 
thought about organizing in my new job," said Ramirez, who found 
other work in the garment industry. "But I need to be guaranteed that 
I won't be fired." Rodriguez, who took a new job in a restaurant, said, 
"As long as there is no law to protect us better, I don't think it is likely 
that I will organize again." 

Nullification of the Right to Strike by the 
Permanent-Replacement Doctrine 

Under U.S. labor law, employers can hire new employees to perma
nently replace workers who exercise the right to strike. This doctrine 
runs counter to international standards recognizing the right to strike 
as an essential element of freedom of association. Considering the U.S. 
striker replacement rule, the ILO s Committee on Freedom of Associa
tion determined that the right to strike "is not really guaranteed when 
a worker who exercises it legally runs the risk of seeing his or her job 
taken up permanently by another worker, just as legally" and that per
manent replacement "entails a risk of derogation from the right to strike 
which may affect the free exercise of trade union rights."75 
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Case Study: Steelworkers in Pueblo, Colorado 

Oregon Steel Company permanently replaced more than a thousand 
workers who exercised the right to strike at its Pueblo, Colorado, steel 
mill in October 1997. Many of the replacements came from outside 
the Pueblo area, drawn by the company's newspaper advertisements 
throughout Colorado and neighboring states offering wages of thirteen 
dollars to nineteen dollars per hour for permanent replacements. A com
pany notice declared, "It is the intent of the Company for every re
placement worker hired to mean one less job for the strikers at the 
conclusion of the strike."76 

On December 30, 1997, three months after it began, Oregon Steel 
workers ended their strike and offered unconditionally to return to work. 
The company refused to take them back except when vacancies occur af
ter a replacement worker leaves. Some workers returned under this legal 
requirement, but most of the Oregon Steel workers were still out of work 
in 2000 because the company permanendy replaced them with new hires. 

According to a judge who held an eight-month-long hearing on the 
case, the company was guilty of interference, coercion, discrimination, 
and bad-faith bargaining.77 Oregon Steel management's unfair labor 
practices before the strike began included: 

• spying on a union meeting where bargaining strategies were 
discussed; 

• threatening to close the plant and "reopen non-union in thirty 
days" if workers struck; 

• assigning undesirable, dirty jobs cleaning arc furnaces and cooling 
towers to union supporters because of their support for the union; 

• threatening to "bust" the union if workers struck (as one witness 
testified, a supervisor said, "within 15 minutes they would have two 
bus loads of people in the mill to do our jobs and the union would no 
longer exist"); 

• promising promotions to workers if they would cross the picket 
lines and return to work during a strike. 

In all, said the judge, Oregon Steel's unfair labor practices "were sub
stantial and antithetical to good faith bargaining." Under this ruling, 
workers are entitled to reinstatement because a company that violates 
the law loses the right to permanently replace strikers. However, the 
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company appealed the decision and vowed to keep appealing for years 
before a final decision is obtained in the case. In the meantime, the 
workers remain replaced and without their means of livelihood for 
themselves and their families. 

Special Vulnerability of Immigrant Workers 

International human rights principles apply to all persons regardless of 
immigration and citizenship status. In the United States, workers' rights 
violations with particular characteristics affect immigrant workers in 
nearly every economic sector and geographic area examined in this re
port. For many, the vulnerability of their undocumented status and re
lated fear of deportation are the most powerful forces inhibiting their 
exercise of the right to organize and bargain collectively. 

During NLRB election campaigns, employers commonly threaten to 
call the Immigration and Naturalization Service (INS) to have workers de
ported. Immigrant workers are often afraid to come forward to file unfair 
labor practice charges or to appear as witnesses in unfair labor practice pro
ceedings because they fear their immigration status will be challenged. 

Case Study: Warehouse Workers in the 
Washington Apple Industry 

Thousands of workers are employed in the warehouse sector of the 
Washington apple industry. Like apple pickers, many seasonal workers 
in the warehouses are migrants from Mexico. 

Apple warehouse workers are not defined as agricultural workers. 
They are covered by the NLRA, which makes it an unfair labor practice 
to threaten, coerce, or discriminate against workers for union organiz
ing activity. But when workers at one of the largest apple processing 
companies sought to form and join a union in 1997 and 1998, man
agement responded with dismissals of key union leaders and threats that 
the INS would deport workers if they formed a union.78 Here is how 
one worker described the company's tactics: 

At the meetings they talked the most about the INS. . . . [T]he com
pany keeps talking about INS because they know a lot of workers on 
the night shift are undocumented—I would guess at least half.... It is 
only now that we have started organizing that they have started looking 
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for problems with people's papers. And it is only now that they have 
started threatening us with INS raids. . . . They know that we are afraid 
to even talk about this because we don't want to risk ourselves or anyone 
else losing their jobs or being deported, so it is a very powerful threat.79 

The union lost the NLRB election even though a majority of work
ers had signed cards to join the union and authorize the union to bar
gain on their behalf. 

Even Legal Immigrants Unprotected 

About thirty thousand temporary agricultural workers enter the United 
States each year under a special program called H-2A giving them legal 
authorization to work in areas where employers claim a shortage of do
mestic workers. H-2A workers have a special status among migrant farm 
workers. They come to the United States openly and legally. They are 
covered by wage laws, workers' compensation, and other standards. 

But valid papers are no guarantee of protection for H-2A workers' 
freedom of association. As agricultural workers, they are not covered by 
the NLRA's antidiscrimination provision meant to protect the right to 
organize. 

H-2A workers are tied to the growers who contract for their labor. 
They have no opportunity to organize for improved conditions and no 
opportunity to change employers to obtain better conditions. If they try 
to form and join a union, the grower for whom they work can cancel 
their work contract and have them deported. 

Case Study: H-2A Workers in North Carolina 

More than ten thousand migrant workers with H-2A visas went to 
North Carolina in 1999, making growers there the leading employers 
of H-2A workers in the United States.80 North Carolina's H-2A work
ers are mostly Mexican, single young men, who harvest tobacco, sweet 
potatoes, cucumbers, bell peppers, apples, peaches, melons, and various 
other seasonal crops from April until November.81 

At home "there's no work," which workers described as their main 
reason for emigrating.82 Many of the workers come from rural villages 
in Mexico. Some spoke Spanish with difficulty, as in their village at 
home people mainly speak Misteco, a local Indian language. In most 
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cases earnings in U.S. dollars from their H-2A employment are the only 
source of income for their families and for their communities. 

There is evidence of a campaign of intimidation from the time H-2A 
workers first enter the United States to discourage any exercise of free
dom of association. Legal Services attorneys and union organizers are 
"the enemy," they are told by growers' officials. Most pointedly, officials 
lead workers through a ritual akin to book-burning by making them col
lectively trash "Know Your Rights" manuals from Legal Services attor
neys and take instead employee handbooks issued by growers.83 

On paper, H-2A workers can seek help from Legal Services and file 
legal claims for violations of H-2A program requirements (but not for 
violation of the right to form and join trade unions, since they are ex
cluded from NLRA protection). However, in this atmosphere of grower 
hostility to Legal Services, farm workers are reluctant to pursue legal 
claims that they may have against growers. "They don't let us talk to Le
gal Services or the union," one worker said. "They would fire us if we 
called them or talked to them."84 

In December 1997, the U.S. General Accounting Office (GAO) re
ported that "H-2A workers . . . are unlikely to complain about worker 
protection violations fearing they will lose their jobs or will not be hired 
in the future."85 The fear of blacklisting is well founded, according to a 
1999 Carnegie Endowment study, which based its findings on inter
views conducted in Mexico with current Mexican H-2A workers. The 
Carnegie study found that "blacklisting of H-2A workers appears to be 
widespread, is highly organized, and occurs at all stages of the recruit
ment and employment process. Workers report that the period of black
listing now lasts three years, up from one year earlier in the decade."86 

Recommendations 

Here is a summary of recommended changes in U.S. labor law to ad
dress the problems cited above: 

Interim Reinstatement and Tougher Remedies 

A worker who is fired for union activity should be reinstated immedi
ately while the case continues to be litigated. Only such an interim re
instatement remedy can overcome the devastating impact on individual 
workers who are dismissed and on the workers' overall organizing effort. 
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Remedies and sanctions should have a deterrent effect. Workers 
should receive full back pay regardless of interim earnings. They should 
receive punitive damages in cases of willful violations. In addition to 
paying workers victimized by violations, employers who repeatedly en
gage in discrimination against union supporters should pay substantial 
fines to the NLRB. 

Equal Access to the Workplace, Faster Elections, 
"Card-Check" Certification 

A principle of equal access should apply where employers force workers 
into captive audience meetings at the workplace. Workers should have 
access to information from union representatives in the workplace about 
their right to form and join trade unions and to bargain collectively. The 
NLRB should conduct an election as quickly as possible after the filing 
of a petition, normally within a matter of days. Experience demonstrates 
that where workers and employers can agree to use card checks—neu
tral verification that workers freely signed cards authorizing represen
tation and collective bargaining—they can combine the benefits of 
freedom of choice and a mutually respectful relationship that carries 
over into collective bargaining. Public policy should encourage the use 
of voluntary card-check agreements as an alternative means of estab
lishing workers' majority sentiment and collective bargaining rights. 

Tighter Scrutiny and Tougher Remedies 

The NLRB should more closely scrutinize employers' antiunion state
ments for potentially coercive effect, removing the artificial distinction 
between "predictions" and "threats." Where it finds violations, the 
board should apply strong, swift remedies like additional union access 
to the workplace or bargaining orders where employers' conduct makes 
fair elections impossible. 

Legal Responsibility of the Dominant 
Economic Force 

Labor law must change to encompass the rights and interests of con
tingent workers, contract workers, and others involved in new occupa
tions and industries. Congress should enact legislation cutting through 
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the fiction of subcontracted employment relationships that are struc
tured to avoid responsibility for recognizing workers' rights. 

Fixing responsibility should be based on a test of effective economic 
power to set workers' terms and conditions of employment, not on the 
formality of an employment relationship. The dominant economic en
tity in the employment relationship holding real power over workers' 
terms and conditions of employment should have legal responsibility to 
bargain with workers when a majority choose representation. 

Stronger Remedies for Surface Bargaining 

Stronger remedies should be fashioned for willful refusal to bargain in 
good faith. For example, where workers have formed and joined a new 
union in a previously unorganized workplace and the employer is found 
to bargain in bad faith, workers should have recourse to first-contract 
arbitration as a remedy, where an independent arbitrator sets contract 
terms. 

Arbitration for a first contract gives workers an opportunity to es
tablish a bargaining relationship that would most likely have taken 
shape had the employer bargained in good faith. It also provides a 
chance to demonstrate to the employer that both parties can act re
sponsibly under a collective agreement, making good-faith negotiations 
more probable in subsequent bargaining. 

Eliminate Statutory Exclusions, Protect All 
Workers' Organizing Rights 

Congress should bring agricultural workers, domestic workers, and low-
level supervisors under NLRA coverage with the same rights and pro
tections as all other covered workers. Legal reform should also subject 
employers' claims of workers' "independent contractor" status to strict 
scrutiny under standards that make the workers' real-life dependence on 
employers—not how employers classify them—the test for NLRA cov
erage. 

In general, workers who want to organize and bargain collectively 
should have the right to organize and bargain collectively, except where 
there are manifestly no employers to bargain with or where the essence 
of such workers' jobs is so truly managerial or supervisory that they ef
fectively would be bargaining with themselves. 
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Reverse the Permanent-Replacement Doctrine 

Congress should enact legislation prohibiting the permanent replace
ment of workers who exercise the right to strike. The balance should be 
restored to a genuine equilibrium in which temporary replacements give 
way to employee strikers when the strike ends. In effect, prohibiting per
manent striker replacements effectuates a "balance of pain" in a strike 
that promotes more rapid resolution of a dispute while respecting both 
workers' right to strike and managements continued operations. 

More Protection for Immigrant Workers, 
Stronger Remedies 

Congress should establish a new visa category for undocumented work
ers who suffer violations of their right to organize and bargain collec
tively, and the INS should exercise discretionary authority to allow them 
to remain in the United States. Workers who obtain a reinstatement or
der because their right to freedom of association was violated should be 
immediately reinstated and granted a work authorization card for suffi
cient time to allow them to seek renewed, extended, or permanent au
thorization under discretionary authority in such cases. 

Mobility and Organizing Rights for H-2A Workers 

The H-2A program should allow workers to seek work with a different 
employer if their employer violates their rights. Where workers are dis
missed or discriminated against for exercising rights of association, a 
strengthened regime is needed to ensure swift reinstatement or place
ment with another employer who will respect their rights. 

Labor Department regulations governing the H-2A program should 
halt H-2A recruiters' characterizations of unions and legal services as 
"enemies" of H-2A workers. The H-2A program should instead require 
that workers be fully informed of their rights to organize and bargain 
collectively and have access to legal services and to the justice system, as 
they desire. 

Conclusion 

Both historical experience and a review of current conditions around 
the world indicate that strong, independent, democratic trade unions 
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are vital for societies where human rights are respected. Human rights 
cannot flourish where workers' rights are not enforced. This is as true 
for the United States as for any other country. 

Labor rights violations in the United States are especially troubling 
when the U.S. administration is pressing other countries to ensure re
spect for internationally recognized workers' rights as part of the global 
trade and investment system—at the World Trade Organization, for ex
ample, or in the new Free Trade Agreement of the Americas. United 
States insistence on a rights-based linkage to trade is undercut when core 
labor rights are systematically violated in the United States. 

Without diminishing the seriousness of workers' rights violations in 
the United States, a balanced perspective must be maintained. United 
States workers generally do not confront gross human rights violations 
where death squads assassinate trade union organizers or collective bar
gaining and strikes are outlawed. But the absence of systematic govern
ment repression does not mean that workers in the United States have 
effective exercise of the right to freedom of association. On the contrary, 
workers' freedom of association is under sustained attack in the United 
States, and the government is failing its responsibility under interna
tional human rights standards to deter such attacks and protect work
ers' rights. 

So long as worker organizing, collective bargaining, and the right to 
strike are seen only as economic disputes involving the exercise of power 
in pursuit of higher wages for employees or higher profits for employ
ers, change in U.S. labor law and practice is unlikely. Reformulating 
these activities as human rights that must be respected under interna
tional law can begin a process of change. 

What is most needed is a new spirit of commitment by the labor law 
community and the government to give effect to both international hu
man rights norms and the still-vital affirmation in the United States' 
own basic labor law of full freedom of association for workers. A way to 
begin fostering such a change of spirit is for the United States to ratify 
ILO conventions 87 and 98. This will send a strong signal to workers, 
employers, labor law authorities, and to the international community 
that the United States is serious about holding itself to international hu
man rights and labor rights standards as it presses for the inclusion of 
such standards in new global and regional trade arrangements. 


