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permanent partial and total disability claims.
The failure to provide adequate compensation
for these types of devastating workplace inci-
dents, in my assessment, represents a threat to
the continued viability of the historical compro-
mise.  There is a perception among many work-
ers’ compensation advocates, supported by very
little information, that compensation for minor
injuries is probably better under workers’ com-
pensation than under tort, and vice versa for
more serious injuries and death.  I think a
valuable extension of this research would com-
pare workers’ compensation benefits to awards
that one might expect in tort for similar inju-
ries, after taking account of the cost, delay, and
apportionment of fault between the worker and
employer that are also part of the tort determi-
nation.

I have only a few minor quibbles.  First, I wish
the authors had provided more information on
the actual results—that is, the statuary benefit
amounts and lifetime income amounts that were
projected in their analysis of expected statutory
benefits—perhaps in an appendix.  In addition,
the many bar graphs comparing results across
states would have benefited from showing the
actual value of, for example, the replacement
rate in each state.  All of this information would
be helpful to researchers who are trying to
replicate these results as a starting point in
pursuing future research, as well as for readers
who wish to make their own determinations of
adequacy.

Related to the issue of the metric that deter-
mines adequacy, there is a somewhat distracting
focus on classifying a particular workers’ com-
pensation benefit as adequate if it replaces two-
thirds of lost earnings, and inadequate if it does
not.  It is clear from the discussion contained in
the concluding chapter that some members of
the advisory panel overseeing the project upon
which this volume was based may have had
similar sentiments.  Although the authors cred-
itably defend the two-thirds replacement rate
standard as a reasonable one, it is ultimately
arbitrary, and adequacy is in the eye of the
beholder.  Taking the very key steps of explain-
ing and estimating the various measures of ad-
equacy was enough, in my view; emphasizing
the two-thirds rule was not necessary.

Of necessity, this volume confines itself to
looking at the adequacy of wage loss indemnifi-
cation.  Workers’ compensation systems, as de-
scribed earlier, provide a number of other ben-
efits, including medical and vocational reha-
bilitation, and there may be tradeoffs between
the benefits provided.  That is, a state may

choose to offer relatively generous medical ben-
efits, but at the cost of more modest wage loss
benefits.  I agree with the authors that the
adequacy of wage-loss benefit compensation is
an important issue in its own right, and that a
fuller evaluation of all of the benefits offered by
workers’ compensation should be the subject of
future research.  Indeed, the concluding ap-
pendix of the book sets out an ambitious re-
search agenda that should be the point of de-
parture for many future dissertations.

This volume represents another in the
Upjohn Institute’s growing list of important
contributions to the workers’ compensation lit-
erature.  It will be valued by both researchers
and policy-makers.  I would also recommend it
to those who are new to workers’ compensation,
not least because the background information
on the historical origin and the operation of
workers’ compensation is one of the best, and
briefest, primers on the subject that I have read.

Douglas Hyatt
Professor of Business Economics

and Industrial Relations
Joseph L. Rotman School of Management

and Centre for Industrial Relations
University of Toronto
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Workers’ compensation is a state-specific,
usually mandatory social insurance program
providing workers with cash (indemnity) ben-
efits and medical care for work-related injuries
and diseases.  Recent years have seen the emer-
gence of various workers’ compensation alter-
native dispute resolution (ADR) programs.
Workers’ compensation ADR has been charac-
terized as an alternative to what, from the out-
set, was itself an ADR system (Lex Larson,
Larson’s Workers’ Compensation, Desk Edition).

First introduced in the United States around
1910, workmen’s compensation legislation was
intended to provide adequate medical care and
prompt, predetermined cash benefits “while
limiting the employer’s liability strictly to
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workmen’s compensation payments.”  The most
“radical” feature of these laws was “a legal prin-
ciple alien to the common law:  liability without
fault” (Report of the National Commission on State
Workmen’s Compensation Laws, 1972).  These fun-
damental principles are unchanged.  Increas-
ingly, however, concerns have been raised about
frequent disputes, long delays, costly litigation,
rising costs of workers’ compensation itself, and
inaccessible or inadequate medical care.  Ap-
proximately nine states, so far, have responded
by authorizing unions and employers, through
collective negotiations, to “carve out” a work-
ers’ compensation ADR system administered by
them outside the traditional, statutory system.
(I hereafter refer only to these collectively ne-
gotiated programs even though there are other
forms of workers’ compensation ADR.)

This recent legislation typically authorizes
creating not only a dispute resolution system,
but also light-duty, modified-job, or return-to-
work programs; an agreed-upon list of exclusive
medical providers; safety committees; and voca-
tional rehabilitation or training programs.  The
dispute resolution system and the medical de-
livery system, however, constitute the heart of
such programs.  (John H. Lewis, “Improving
Workers’ Compensation through Collective
Bargaining,” John Burton’s Workers’ Compensation
Monitor, November/December 1994; Ellyn
Moscowitz and Victor J. Van Bourg, “Carve-Outs
and the Privatization of Workers’ Compensa-
tion in Collective Bargaining Agreements,” Syra-
cuse Law Review 46:1, 1995.)

According to the authors of the book under
review, proponents claim that workers’ com-
pensation ADR lowers rates of injuries and work-
ers’ compensation claims, improves medical
delivery, minimizes friction in dispute resolu-
tion, and saves money.  Opponents point to
shortfalls in due process, in access to medical
care, and in the distribution to workers of ADR’s
cost savings.  Evidence relevant to these con-
flicting views has, to date, been largely anec-
dotal.  Levine et al.’s stated intent to evaluate
California’s initial experience, and to draw les-
sons, is therefore welcome.

Following some preliminaries, four chapters
present the core evaluation.  Chapter 4 reports
findings from interviews with six ombuds-
persons.  These officials primarily worked for,
were compensated by, and were accountable to
a joint labor-management trust.  They viewed
their most important functions as furnishing
information, advocating for or protecting in-
jured workers, facilitating communication, and
factfinding/clarification.  Levine et al. conclude

that injured workers were probably better off in
the ombudsperson-centered ADR system than
they would have been in the traditional, statu-
tory system.  However, the findings also suggest
a need for greater statutory specificity regard-
ing ombudsperson hiring, training, and respon-
sibilities.

Chapters 5–6 are intensive case studies of two
carve-outs representing decidedly different
models.  The Eastside Reservoir Project Carve-
Out (ESRP) was a large ($2 billion) project with
one owner (the Metropolitan Water District of
Southern California), several hundred contrac-
tors and subcontractors, and multiple unions.
The National Electric Contractors Association/
International Brotherhood of Electric Workers
Carve-Out (NECA/IBEW) was a statewide, multi-
employer/single trade agreement involving a
single union (including all 23 IBEW locals, and
some 10,000 of California’s 38,200 electricians)
and half of the 500 NECA contractors.  For each
case study, the authors interviewed key parties
and reviewed assorted written material, includ-
ing the project labor agreement (ESRP), the
collective bargaining agreement, explanatory
handouts for injured workers, insurers’ corre-
spondence with injured workers, and injury
reports.  Site visits were conducted in 1997.

Chapter 7 presents a quantitative analysis of
data from the first two years’ experience with
the NECA/IBEW carve-out.  Two control groups
were used:  unionized electricians working for
NECA contractors who did not join the NECA/
IBEW carve-out (that is, who remained in the
traditional system), and whose job duties, injury
risks, skill, and pay thus closely matched the
carve-out group’s; and non-electricians at carve-
out employers.  Cost data for selected reporting
levels for the years 1992–95 were used.

The authors find little evidence supporting
the main claims of either side in the debate:

First, the most optimistic predictions about the ef-
fects of carve-outs on increased safety, lower dispute
rates, far lower dispute costs, and significantly more
rapid return to work have not been realized.  Second,
the most pessimistic predictions about effects on
reduced benefits and access to representation have
not been realized.  (p. 130)

Citing the apparent absence of deleterious
effects from carve-outs, the authors approve the
spread of these arrangements in California be-
yond the construction industry.  (Since this
volume’s publication, enabling statutory autho-
rization has been enacted.)  However, they rec-
ommend some additional regulations and re-
quirements for carve-outs.
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This volume is a useful starting point for
evaluating workers’ compensation ADR pro-
grams.  It contributes much-needed empirical
analysis on the subject as well as a concise intro-
duction to some of the key issues of interest.  It
does, however, have limitations.

First, little national context is provided.
Save for brief mention of an often-cited
project in Massachusetts, no reference is made
to other states’ authorizing legislation for, or
experience with, workers’ compensation ADR.
The discussion and terminology, even in the
introductory sections, are fairly California-
specific.

Second, little may be gleaned from the in-
jured worker interviews, because no workers in
a “control group” in the traditional, statutory
system were interviewed; very few workers in the
case studies were interviewed (only five in the
NECA/IBEW carve-out, for example); and, by
the authors’ own admission, the process for
identifying potential interviewees was skewed:
“We did not interview any workers who did not
have a dispute or whose dispute was rapidly and
successfully handled by the ombudsperson” (p.
8).  Interviews with a much larger sample (in-
cluding injured workers in the control groups
as well as in the carve-outs) in a detailed survey
that addressed benefits provision, access to and
quality of medical care, and dispute resolution
would have been more informative.

A third limitation may be inherent in any
attempt to compare the frequency of disputes
in systems of these two types:  “matching up”
similar levels of dispute resolution can be very
difficult.  Indeed, consistently identifying even
the existence of a dispute, let alone the dispute’s
nature, can be problematic when comparing
these systems.  As the authors note, “strong
assumptions are required to compare dispute
incidence between the [California carve-out]
ADR process” (which was measured at the me-
diation stage) “and the statutory system” (mea-
sured at the mandatory settlement conference
stage) (125).

A fourth limitation, also admitted by the
authors, is major.  The qualitative study in-
cluded only two carve-outs, and the quantita-
tive study only one carve-out and 180 injuries.
An array of diverse ADR models was thus not
evaluated.  The authors caution, “Even with
this approach [differences-in-differences, to
address possible selection bias], the [empiri-
cal] analysis is hampered by small sample
sizes and young claims that yield inconclusive
results” (126).  Workers’ compensation claims
with “long-tail” maturity—notably, permanent

partial disability claims—are, at a systemic
level, among the most contentious and costly.

Findings regarding workers’ compensation
dispute resolution in California since the 2002
publication of this book are decidedly mixed.
On the one hand, a Rand Corporation evalua-
tion of California’s “traditional” workers’ com-
pensation system flagged three principal com-
plaints:  courts were slow to reach decisions,
litigation had become more expensive, and the
courts’ procedures and actions lacked statewide
consistency (Nicholas M. Pace et al., Improving
Dispute Resolution for California Injured Workers,
2003).  The Rand authors attributed these prob-
lems to severe under-funding and staffing short-
ages rather than to anything inherent in the
traditional, statutory system.

On the other hand, a California Workers’
Compensation Research Institute analysis com-
paring some 2,200 ADR claims with 9,600 claims
under the traditional system called its findings
“a sobering and much-needed reality check that,
to a great extent, tempers the expectations of
significant savings and improved systems effi-
ciencies promised by the [statutorily authorized]
expansion of California’s ADR programs” (Alex
Swedlow and Laura B. Gardner, California Work-
ers’ Compensation Alternative Dispute Resolution
System:  Attorney Involvement Rates and Claims
Costs, 2004, p. 8).  The authors called for addi-
tional research regarding workers’ compensa-
tion ADR programs: a bromide, perhaps, but,
given the dearth of evaluations to date, the
inconclusive findings of the few existing stud-
ies, and the general expansion of—and abun-
dant studies regarding—ADR programs in other
workplace settings (see, for example, David B.
Lipsky et al., Emerging Systems for Managing Work-
place Conflict, 2003), a prescription that is war-
ranted.  It might be argued that since the pre-
conditions for creating collectively bargained
workers’ compensation ADR (a unionized
worksite, requisite trends in workers’ com-
pensation costs and in claims frequency, and
other factors) rule out the rapid prolifera-
tion of such programs, their scope will be
limited.  Even if that is true, comprehensive
follow-up analyses of California’s experience
with these programs would provide a valuable
contribution to public policy regarding work-
ers’ compensation and alternative dispute
resolution systems in general.

Timothy P. Schmidle

Program Research Specialist
New York State Workers’

Compensation Board




