




well as those who have not, within forty two (42) days of the entry of the Preliminary Approval 

Order. 

No more than fifty six (56) days after the Preliminary Order, the Settlement 

Administrator will mail via USPS first class mail, Notice to all Class Members in the form 

approved by the Court in the Preliminary Approval Order as well as Claim Forms to the those 

employees who Kroger has identified as having completed their probationary periods of 

employment. Those Class Members who have not completed their probationary period of 

employment will be sent only the Class Notice. 

For those Class Members whose notices are returned "by the USPS as undeliverable 

within-30 days of the initial mailing of the notices, the Settlement Administrator will perform 

one address search and remail notice once to those for whom a potentially new address can b'e 

found. The postmark filing deadline for claim forms will be October.14, 2008. 

The Notice, a proposed copy of which is attached as Exhibit C, as shall be provided for 

by the Court pursuant to Rule 23(e) of the Federal Rules of Civil Procedure, will provide a 

summary of'the Consent Decree terms, a description of the method by which class member 

shares of settlement funds will be computed, the amounts of attorneys' fees and costs payable to 

and/or sought by class counsel, the process for electing to opt out of the class; and a description 

of the procedure and timetable for completing computation of the amounts to be distributed to 

each class member and issuance of payment. A simple claim form will also be included for all 

non-probationary employees which will inquire about their interest in sharing in the settlement 

funds and notice of the return date and location. 

I. Fairness Hearing 

After the period has passed for return of the claim forms but before computation of the 

amounts payable to class members, the Court will hold a fairness hearing and consider whether, 
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after hearing any objections, the settlement terms are fair and reasonable to the class as a whole 

including, without limitation, the amount of attorneys' fees and costs which the Court shall 

award to class counsel. In the event the Court approves the settlement as fair and the time for 

appeal has expired, the Settlement Administrator will complete computation of the amounts to be 

distributed and will issue and mail checks to Eligible Class Members through the process 

described herein. 

(a) All Class Members who wish to receive a distribution from the Settlement 

Fund must complete, return, and postmark the Claim Form to the Settlement Administrator no 

later than October 14, 2008. Only if the Notice and Claim Form is completed, returned, and 

postmarked on or before October 14, 2008 will the Class Member be considered eligible for a 

distribution from the Settlement Fund. 

(b) Within ten (10) days after the Effective Date of this Consent Decree, the 

Settlement Administrator will determine the eligibility of those Class Members who submitted 

timely and proper Notice and Claim Forms for a distribution from the Settlement Fund. 

To be eligible for a distribution of the Settlement Fund, the Class Member must: 

(i) not have previously signed a release of the claims stated in the 

Released Claims; and, 

(ii) be entitled to receive more than a $50 distribution from the 

Settlement Fund. 

J. Cap on Recovery 

In the event the rate of responses from class members eligible to receive settlement funds 

is less than 5% of the total number of class members eligible to recover such funds, the parties 

will agree upon a cap on the recovery each responding class member may receive and, in the 
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absence of agreement, the parties will present their positions to the Special Master for a binding 

determination. 

K. Payment to Eligible Class Members 

Within thirty (30) days after the Settlement Administrator determines eligibility of the 

Class Members for their respective shares of the Settlement Fund, the Settlement Administrator 

will mail each eligible Class Member a check representing their respective share of the 

Settlement Fund. Each check will state that the check will be void on a date ninety (90) days 

from the date of issuance. Each payment shall be allocated 60% to compensatory damages and 

interest and 40% to wages. 

Any Class Member endorsing a settlement check will be deemed to have released their 

claims.. 

L. Tax Withholdings and Reporting 

The Settlement Administrator will inform Kroger of the employer's share of all taxes or 

contributions (e.g., matching social security, Medicare or other required withholding or payroll 

taxes) required to be paid. Any employer's share of taxes or contributions (e.g., matching social 

security, Medicare or other required withholding or payroll taxes) shall be paid by Kroger. The 

Settlement Administrator will be responsible for preparing and filing all appropriate tax filings 

and reports (except for any unemployment compensation taxes that may be due, which will be 

the sole responsibility of Kroger to calculate and pay), including, but not limited to, W-2 and 

1099 forms for all Plaintiffs and Class Members for their payments from the Settlement Fund, as 

well as any required for the Settlement Fund. The Settlement Administrator will be responsible 

for reporting and remitting to the appropriate taxing authorities the employer's share of taxes or 

contributions required to be paid by Kroger in a timely manner after receipt of the amount due 

for those payments from Kroger. In determining the amount of each payment, the Settlement 
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Administrator will calculate the gross amount of distribution and then deduct all applicable 

withholding for federal, state, local, Social Security, or other applicable deductions. Each Class -

Member shall take full and complete responsibility for any and all personal tax liability which 

s/he may incur as a result of their receipt of the settlement monies. 

M. Remaining Monies In Settlement Fund 

After all payments are made to Eligible Class Members, any monies remaining in the 

Settlement Fund (because of the settlement fund being reduced due to opt outs, less than 

anticipated eligibility requests, etc.), or due to uncashed checks or interest earned, will be held in 

the Settlement Fund for three hundred (300) days after Effective Date. After the expiration of ' 

that period of time, any remaining portion of the Settlement Fund shall be provided to one or 

more nonprofit 501(c) organizations identified by Plaintiffs and agreed to by Kroger that would 

be eligible to receive cy pres distributions. 

N. Undeliverable Checks 

Any checks returned as undeliverable shall be voided and the amount of the check shall 

be returned to the Settlement Fund, pursuant to Section M above. • 

O. Deceased Settlement Class Members 

Any allocation paid to a deceased Class Member shall be made payable to the estate of 

the deceased Class Member upon timely receipt by the Settlement Administrator of proper 

written proof of the estate's entitlement to receive the deceased Class Member's assets. 

P. Periodic Statements from Settlement Administrator 

Within thirty (30) days of the final distribution of the monies from the Settlement Fund, 

the Settlement Administrator shall furnish an accounting of all distributions from the Settlement 

Fund to the Court with copies to Kroger and Class Counsel. 
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XIII. NOTICE OF OBJECTIONS AND LIMITED RIGHT TO OPT-OUT 

Class Members may object to or opt-out of the class settlement. . 

A. Objections 

Class Members objecting to the terms of the settlement must do so in writing by no later 

than October 14, 2008. The written objection must be sent to the Settlement Administrator and 

postmarked on or before October 14, 2008. The Settlement Administrator shall date stamp the 

original of the objection "and forward a copy of the objection to both Kroger and Class Counsel 

within two (2) business days following receipt. The Settlement Administrator will file the 

original objections with the Clerk of the Court no later than five (5) business days prior to the 

scheduled Final Fairness Hearing. The Settlement Administrator shall retain copies of all written 

objections until such time as it has completed its duties and responsibilities under this Decree. • 

B. Limited Right to Opt-Out 

Class Members have a limited right to exclude themselves from this Consent Decree. If 

the request for exclusion is exercised, the right to share in the. monetary benefits of this Consent 

Decree will be .forever lost. All Class Members, however, shall be beneficiaries of any 

injunctive relief agreed to in the Consent Decree, and may not opt-out of those provisions of the 

settlement. 

Any request for exclusion must be in the form of a written "Opt-out" statement sent to the 

Settlement Administrator. Information on how to opt-out of the settlement shall be made 

available to Class Members by the Settlement Administrator upon request. A person wishing to 

opt-out must sign a statement which includes the following language: 

"I understand that I am requesting to be excluded from the class monetary 
settlement and that I will receive no money from the settlement fund created 
under the Consent Decree entered into by Kroger. I understand that if I am 
excluded from the class monetary settlement, I may bring a separate legal action 
seeking damages, but may receive nothing or less- than what I would have 
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received under the class monetary settlement in this case. I also understand that I 
may not seek exclusion from the class for injunctive (non-monetary) relief and 
that I am bound by the injunctive provisions of the Consent Decree entered into 
by Kroger." 

Class Members who do not properly or timely request exclusion (as to the non-injunctive 

relief aspects of the Consent Decree only) will be barred and precluded from filing, commencing, 

prosecuting, maintaining, intervening in, participating in (as a Class Member or otherwise) any 

other lawsuit or settlement based on or relating to the claims, causes of actions, or the facts and 

circumstances of this lawsuit and the claims released in'Section XVIII.A. Class Members who 

do not properly or timely request exclusion (as to the non-injunctive relief aspects of the Consent 

Decree only) also will be barred and precluded from receiving any benefits from any other 

lawsuit, administrative, or regulatory proceeding or court order in any jurisdiction based on or 

relating to the claims, causes of actions, or the facts and circumstances of this lawsuit and the 

claims released in Section XVIII.A. 

Class Members who timely request exclusion (as to the non-injunctive relief aspects of 

the Consent Decree only) will not be permitted to object to this Consent Decree or otherwise 

participate in any further proceedings in this case. 

C. Submission of Opt-Out Statements 

A Class Member submitting an Opt-out statement shall sign and date the statement and 

send it to the Settlement Administrator postmarked no later than October 14, 2008, as specified 

in the Preliminary Approval Order. The Settlement Administrator shall date stamp the original 

of any Opt-out statement and serve copies on both Kroger and Class Counsel within two (2) 

business days of receipt of such statement. The Settlement Administrator will file the original 

Opt-out statements with the Clerk of the Court no later than five (5) business days prior to the 

scheduled Final Fairness Hearing. The Settlement Administrator shall retain copies of all Opt-
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out statements until such time as it has completed its duties and responsibilities under this 

. Decree. 

D. Rescission of Class Member Opt-Outs 

The Parties recognize that some Class Members who initially submit Opt-out forms 

seeking exclusion may, upon further reflection, wish to withdraw or rescind such Opt-out 

statements. The Parties agree that Class Members shall be permitted to withdraw or rescind their 

Opt-out statements by submitting a "Rescission of Opt-out" statement to the Settlement 

Administrator. The Rescission of Opt-out statement shall include the following language: 

"I previously submitted an Opt-out statement seeking exclusion from the class 
monetary settlement. I have reconsidered and wish to withdraw my Opt-out 
statement. I understand that by rescinding my Opt-out statement I may. be eligible 
to receive an award from the claims settlement fund and may not bring a separate 

. legal action-against Kroger seeking damages." 

E. Submission of Rescission Statements. 

A Class Member submitting such a rescission statement shall sign and date the statement 

and cause it to be delivered to the Settlement Administrator no later than three (3) calendar days 

prior to the date of the Final Fairness Hearing. The Settlement Administrator shall date stamp 

the original of any Rescission of Opt-out statement and immediately fax copies to Kroger and 

Class Counsel no later than the next business day after receipt thereof and shall file the date-

stamped originals with the Clerk of the Court no later than one (1) business day prior to the date 

of the Final Fairness Hearing. The Settlement Administrator shall retain copies of all 

Rescissions of Opt-Out statements until such time as the Settlement Administrator is'relieved of 

its duties and responsibilities under this Decree. 

F. Defendant's Rescission of Agreement 

If any of the Named Plaintiffs opt out, or if the number of Class Members who opt-out of 

the Settlement Class in the manner provided for in this Decree exceeds 750, then Kroger, at its 
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sole option, shall have the right to void this settlement within seven (7) days after the date the 

Court allows the submission of rescissions of opt-outs. If Kroger exercises this option, all of-

Kroger's obligations under this Decree shall cease to have any force or effect and any orders 

entered in connection therewith shall be vacated, rescinded, cancelled, and annulled, and the 

Parties shall return to the status quo in the litigation as if the Parties had not entered into the 

Consent Decree. In addition, in such event, the Consent Decree and all negotiations, court orders 

and proceedings related thereto shall be without prejudice to the rights of any and all Parties 

hereto, and evidence relating to the Consent Decree and all negotiations shall not be admissible . 

or discoverable in the litigation or otherwise. 

XIV. SETTLEMENT ADMINISTRATOR'S DUTIES AND RESPONSIBILITIES 

The Settlement Administrator shall: (1) receive from Kroger the names, social security 

numbers, last known addresses, and employment tenure of Class members by no later than 

twenty one (21) days after the Preliminary Approval Order; (2)receive from Kroger the list of 

class members who have completed their probationary period as well as those who have not, by 

no later than forty two (42) days after the Preliminary Approval Order; (3) prepare and mail the 

Notice to Class Members and the Claim form to those Class Members who may be eligible to 

receive a monetary distribution no later than fifty six (56) days after the Preliminary Approval 

Order; (4) trace once all Class Member addresses for undeliverable Notice and Claim Forms; (5) 

seek additional information from Kroger, when appropriate or necessary; (6) respond to 

eligibility challenges; (7) calculate the amounts due to each Class Member; (8) receive and file 

opt-out statements, objections and rescissions of opt-out statements; (9) implement the 

Distribution Procedures; (10) respond to questions from Class Members; and (11) perform any 

other duties necessary to carry out its responsibilities as set forth in this Decree. 
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XV. PAYMENT OF THE SETTLEMENT ADMINISTRATOR'S FEES AND COSTS 

The Settlement Administrator's fees and costs wilL be paid from the Settlement Fund 

except for those funds related to the Challenge process described in Section H.l.b for fees in 

excess of $25,000. The Company shall pay the Settlement Administrator's fees and costs related 

to the Challenge process in exeess of $25,000. 

XVI. PAYMENT FOR ATTORNEYS' FEES, COSTS AND.EXPENSES 

Plaintiffs' counsel shall submit an application for attorneys' fees and costs to the Court 

no later than fifty-six (56) days after the entry of this Preliminary Approval Order. 

Plaintiffs' counsel will simultaneously provide a copy of the fee petition to the Settlement 

Administrator and serve a copy upon defendants. At the time of the final approval of the 

Consent Decree, the Court shall determine the attorney's fees.and costs to be paid to plaintiffs' 

counsel out of the Settlement Fund. Plaintiffs' counsel agrees to seek reasonable fees and costs. 

Defendants agree not to contest or object to the fee application of Plaintiffs' counsel to the extent 

it is consistent with the applicable law. All attorney's fees and costs shall be paid from the 

Settlement Fund of $16 million within seven (7) days of the Effective Date. 

Kroger shall have no obligation under this Consent Decree to pay any money for 

attorneys' fees and costs to Class Counsel, except as expressly set forth in this Consent Decree. 

Except as otherwise provided herein, Kroger shall not be liable for any of Named Plaintiffs' 

costs or attorneys' fees, statutory or otherwise, incurred in this Litigation or during the term of 

this Consent Decree. 

XVII. ENFORCEMENT PROCEDURE 

A. Special Master 

The parties agree that Nathaniel R. Jones, retired Judge from the U.S. Court of Appeals 

for the Sixth Circuit, shall serve as the Special Master. The Special Master shall have plenary 
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authority to decide all issues regarding application, interpretation, and enforcement of this 

Consent Decree. The-Special Master shall be authorized to conduct evidentiary proceedings, 

pursuant to the Federal Rules of Civil Procedure, and to utilize such other procedures as deemed 

necessary to effectuate this Consent Decree. The Special Master may allow discovery to take 

place pursuant to the Federal Rules of Civil Procedure. The Special Master may be removed 

only by unanimous agreement of the parties, or upon written motion of any party and order of 

this Court for good cause shown. All fees and costs of the Special Master during the term of the 

Consent Decree shall be paid by Kroger. 

B. Resolution of Parties' Disputes 

At the request of either party, the Parties shall confer as necessary with regard to any 

dispute arising under the.Decree. The parties shall usetheir Best Efforts to resolve promptly any 

dispute regarding the interpretation, implementation or application of the Decree, including 

Kroger's compliance with any of its provisions, according to the procedures set forth below. 

(i) If either- party has good reason to believe that a legitimate dispute exists as to the 

interpretation, application, or enforcement of any provision of this Decree, the 

initiating party shall promptly give written notice to the other party, including: (i) 

a reference to all specific provisions of the Decree that are involved; (ii) a 

statement of the issues; (iii) a statement of the remedial action sought by the 

initiating party; and (iv) a brief statement of the specific facts, circumstances and 

any other arguments supporting the position of the initiating party. 

(ii) Within ten (10) calendar days after receiving such notice, the non-initiating party 

shall respond in writing to the statement of facts and arguments set forth in the 

notice and shall provide its written position, including the facts and arguments 

upon which it relies in support of its position. 
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(iii) The Parties shall undertake good faith negotiations, which should include a 

meeting or meetings by telephone or in person and the exchange of relevant 

documents and/or other information, to attempt to resolve the issue(s) in dispute 

or alleged noncompliance. The Parties shall use Best Efforts to resolve the 

disputed matter(s) within twenty (20) calendar days after the initiating party's 

receipt of the non-initiating party's response required by subsection b, above. 

(iv) If the Parties fail to resolve any differences or disputes regarding the 

interpretation, implementation or application of the Decree pursuant to the 

Dispute Resolution Procedures within such twenty (20) day period, either party 

may file a motion with the Special Master, with a supporting brief, seeking 

resolution of the dispute or the issue of non-compliance, such motion shall be 

limited to the dispute(s) and/or issue(s) as to which the Dispute Resolution 

Procedures were exhausted 

(v) The Special Master, upon motion, may permit either party to take post-settlement 

discovery as provided by the Federal Rules of Civil Procedure, however, post-

settlement discovery (i) shall only be taken as to matters relevant to the 

underlying claim of breach, and (ii) shall only be permitted if the Special Master 

determines that the informal exchange of documents or information has not been 

sufficient to allow the Parties to present the dispute upon a factual record 

adequate for a fair determination of the issue. Notwithstanding the forgoing, the 

presumption shall be that all discovery shall be completed by both sides within 45 

calendar days following the filing of the motion provided for in subsection d, 

above. 
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The non-moving party will have ten (10) calendar days from receipt of the motion 

to respond by filing a brief with the Special Master and serving it on the moving 

party. 

The Special Master shall within 60 calendar days of the filing of the motion 

provided for in subsection d, above, hold a telephonic or in-person hearing. 

The Special Master shall, within thirty (30) calendar days after such hearing issue 

a written determination, including findings of facts, if so requested by any party. 

Either party may appeal a decision of the Special Master to the Court provided 

that such an appeal is filed within fourteen (14) calendar days of the Special 

Master's decision. Any such appeal shall be brought by motion pursuant to the 

Local Rules of the Court and Federal Rules of Civil Procedure. The decision 

rendered by the Special Master shall be affirmed unless the Court finds that the 

Special Master made clearly erroneous findings of fact or wrongly interpreted or 

applied the terms of this Decree. 

Kroger shall pay for the fees and expenses of the Special Master during the Term 

of this Decree 

In the event that either party seeks to appeal any decision of the Special Master, 

the prevailing party in such appeal shall be entitled to recover its reasonable 

attorneys' fees, costs and expenses incurred in such appeal from the other party, 

consistent with applicable standards under Title VII. Whether and to what extent 

any party is a prevailing party and shall be awarded fees, costs and expenses shall 

be determined in the sole and absolute discretion of the Court. 
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XVIII. RELEASE OF CLAIMS 

A. Class Release 

Upon the Effective Date and except as provided below, Kroger, including its officers, 

directors, subsidiaries, affiliates, predecessors, and successors, shall be, and shall be deemed to 

be, fully, finally, and irrevocably released and discharged by the Plaintiffs on behalf of all Class 

Members who do not opt out of the Litigation in the manner to be specified by the Court in an 

order granting Preliminary Approval and providing for notice of the settlement embodied in this 

Consent Decree from any and all allegations and causes of action of employment discrimination 

based on race prior to the Effective Date that were made in-the Litigation. 

Specifically, the all-in Settlement Amount, described in Section XII.A of the Consent 

Decree resolves all race discrimination claims, including hourly workforce claims (both part-

time and full-time), salaried workforce claims, and zone manager claims contained within the 

Second Amended Complaint, including, but not limited to, those sections cited below. See, e.g. 

Second Am. Comp. H|26, 127-149: 

(a) Discrimination on the basis of race in violation of Title VII 

(i) Kroger follows a policy and practice of restricting African-
American employees' employment opportunities to lower 
job classifications and compensation levels. The systemic 
means of accomplishing such racial discrimination include, 
but are not limited to, Kroger's promotion, selection and 
compensation procedures. 

(ii) Kroger's selection, pay and promotional procedures 
incorporate the following racially discriminatory practices: 
(a) relying upon excessively subjective judgments, 
procedures and criteria which permit and encourage the 
incorporation of racial stereotypes and bias by Kroger's 
predominantly white managerial staff; (b) refusing or 
failing to provide African-American employees with 
opportunities to demonstrate their qualifications for 
advancement; (c) failing to establish or follow procedures, 
or criteria that reduce or eliminate disparate impact and/or 
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intentional racial bias and stereotypes in Kroger's decision
making process; (d) refusing to post or announce vacancies 
or employment opportunities in a manner that allows 
African-American employees to learn about such 
opportunities and compete for them before they are filled 
by white employees or applicants; (e) discouraging 
applications and expressions of interest by African-
American employees; (f) using an informal selection 
process that does not rely upon formal applications or other 
safeguards that open the process to competition by African-
American employees; (g) pre-selecting. white employees 
before vacancies or opportunities become generally known; 
and (h) assigning African-American employees to those 
geographic areas and stores where there is also a low 
volume of sales and promotional opportunities. 

(iii) Kroger's selection and compensation procedures have a 
disparate'impact on the class. 

(iv) Harassment of African-American employees. 

Discrimination on the basis of race under Section 1981 

(i) Kroger follows a policy and practice of restricting African-
American employees' employment opportunities to lower 
job classifications and compensation levels. The systemic 
means of accomplishing such racial discrimination include, 
but are not limited to, Kroger's promotion, selection and 
compensation procedures. 

(ii) Kroger's selection, pay and promotional procedures 
incorporate the following racially discriminatory practices: 
(a) relying upon excessively subjective judgments, 
procedures and criteria which permit and encourage the 
incorporation of racial stereotypes and bias by Kroger's 
predominantly white managerial staff; (b) refusing or 
failing to provide African-American employees with 
opportunities to demonstrate their qualifications for 
advancement; (c) failing-to establish or follow procedures, 
or criteria that reduce or eliminate disparate impact and/or 
intentional racial bias and stereotypes in Kroger's decision
making process; (d) refusing to post or announce vacancies 
or employment opportunities in a manner that allows 
African-American employees to learn about such 
opportunities and compete for them before they are filled 
by white employees or applicants; (e) discouraging 
applications and expressions of interest by African-
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American employees; (f) using an informal selection 
process that does not rely upon formal applications or other 
safeguards that open the process to competition by African-
American employees; (g) pre-selecting white employees 
before vacancies or opportunities become generally known; 
and (h) assigning African-American employees to those 
geographic areas and stores where there is also a low 
volume of sales and promotional opportunities. 

(iii) Harassment of African-American employees • 

B. Named Plaintiffs' Release 

Each of the Named Plaintiffs shall be required to sign a form of Release attached as 

Exhibit B to this Consent Decree as a condition of receipt of payment. Upon signing such 

release, each such individual shall be deemed to have thereby waived, and "released Kroger, 

including its officers, directors, subsidiaries, affiliates, predecessors, and successors, from, any 

and all claims related to their employment arising at any time up to and including the date such 

individual signs the form of Release attached to this Decree, including but not limited to any 

claims for monetary relief of any type and attorneys' fees and costs that he or she asserted in the 

Litigation, or that he or she might have asserted, or could in the future assert under any cause of 

action against Kroger arising out of his or her employment or application for employment with 

Kroger, including but not limited to, any claim under any federal, state or local statute relating to 

his or her employment relationship with Kroger, including but not limited to, Title VII, Section 

1981, and analogous provisions of State laws. This Release shall survive the termination of this 

Decree. However, this Release and waiver of claims shall not extend to claims based on 

incidents occurring after the date such Plaintiff signs such Release. 

The Settlement Administrator shall provide to Kroger the original of each Named 

Plaintiffs Release within seven (7) days of receipt and will retain a copy for the Settlement 

Administrator's records. 
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C. Claims of Vincent Mangruem 

As part of the settlement, all claims of Vincent Mangruem, including his 

suspension/termination grievance filed by UFCW, Local 1995, on behalf of Mr. Mangruem, 

currently pending before Arbitrator Samuel Nicholas, as well as his individual complaint, Case 

No. CV-04-PWG-3541-NE, filed in the United States District Court for the Northern District of 

Alabama, Northeastern Division and any pending EEOC charges shall be dismissed with 

prejudice. 

XIX. DOCUMENT RETENTION 

The parties expressly agree that as of the date of Preliminary Approval, any and all 

preservation obligations related to the Litigation, shall be terminated in full and neither party 

shall have any preservation obligation for such records and electronically-stored data from that 

date forward. Specifically, to comply with its obligations under this Decree, Kroger will retain. 

electronically-stored data from the KERMIT system (Kroger's employment database), as well as 

relevant records stored in paper form. Any preservation obligations with respect to the Litigation 

shall be terminated as of the date of Preliminary Approval, except for what is done in the normal 

course of business. 

XX. KROGER SHALL MAINTAIN A COPY OF THE E-MAIL FILES FOR ITS KEY 
CUSTODIANS CONTAINING E-MAIL DATA ARCHIVED DURING THE 
LITIGATION THROUGH THE DATE OF PRELIMINARY APPROVAL THAT 
WERE PRESERVED IN CONNECTION WITH THE LITIGATION (THE 
"ARCHIVED E-MAIL"), UNTIL THIS CONSENT DECREE BECOMES FINAL 
AND EFFECTIVE AND KROGER DETERMINES THAT IT WILL NOT 
EXERCISE ITS OPTION TO VOID THE CONSENT DECREE 

XXI. EFFECTIVE DATE AND DURATION 

The provisions of this Consent Decree and the agreements contained herein shall remain 

in effect for three (3) years from the Effective Date of this Consent Decree. "Effective Date" 

means the latest of: 
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(a) if an appeal is filed, (i) the date of final affirmance on an appeal of a judgment 

approving this Consent Decree ("Judgment"), the expiration of the time to file a 

petition for or a denial of a writ of certiorari to review a Judgment and, if 

certiorari is granted, the date of final affirmance of a Judgment following review 

pursuant to that grant, or (ii) the date of final dismissal of any appeal from a 

Judgment or the final dismissal of any proceeding on certiorari to review a 

Judgment; or, 

(b) if no appeal is filed, the expiration date of the time for the filing or noticing of any 

appeal from a Judgment. 

However, there shall be no Effective Date and no final, binding Consent Decree until all 

of the Named Plaintiffs have signed the settlement agreement and release in full described in 

Section XVIII.B above and less than seven hundred and fifty (750) Class Members have opted-

out of this Consent Decree pursuant to Section XIII.F above. 
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XXII. REPORTING AND RECORD-KEEPING REQUIREMENTS 

A. Data Reporting Requirements. As set forth herein by the anniversary of the 

date on which this Consent Decree is entered, and before each anniversary date thereafter, for the 

duration of the Consent Decree, Kroger will provide data to the class counsel, for the most recent 

12-months for which data are available, sufficient to assess Kroger's performance under the 

Consent Decree in selecting class members for management training, and promotion to the 

assistant store manager, store manager and zone manager positions. These assessments will be 

made with respect to each Kroger division, taking due account of the availability of class 

members in each zone within each division. The assessment of selections into the management 

training program will be based on the actual applicant flow for that program. The assessment of 

promotions into assistant store manager and store manager positions will be based upon the 

demographic composition of those employed in positions from which these promotions 

customarily are made, and other objective data regarding the relative qualifications and 

availability of Class.Members. Kroger will make available to class counsel, on an annual basis, 

its analysis of the data it is required to maintain about experience credit, admission into the 

management training program and selections for co-manager, store manager and zone manager 

vacancies. 
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B. Statistically Significant Disparities Present in Reported Data. In the event the 

class counsel believe that the analysis reveals that statistically-significant disparities exist 

adverse to African Americans in any year covered by the Consent Decree in the award of 

experience credit, the selection of candidates for the management training program or selection 

of candidates for co-manager, store manager or zone manager vacancies, they shall notify 

counsel for Kroger in writing of such, belief and the basis for it. Kroger shall investigate to 

determine the cause of the disparity and take corrective action, if necessary, following the first 

year's analysis. Kroger shall notify class counsel of the remedial action it proposes to undertake. 

C. . Method of Resolving Disputes Regarding Statistical Data. In the event Kroger 

does not concur in the class counsels' expressed view that statistically-significant disparities 

exist or the plaintiffs contend that the remedial action Kroger proposes to undertake will be 

insufficient to promptly and fully eliminate the statistically-significant disparities adverse to 

African Americans and to take measures to minimize the chance such disparities will recur, then 

either party may invoke the Dispute Resolution Procedures set forth in Section XVII, herein. 

D. Confidentiality. All information, reports, and documents produced pursuant to 

this Consent Decree shall be kept confidential and not disclosed in any manner or form to anyone 

other than the parties in this lawsuit and their experts, the Court and/or the Special Master, unless 

compelled by law. 

XXIII. MEDIA AND CONFIDENTIALITY OBLIGATIONS 

The parties have agreed to issue a joint media statement (attached as Exhibit D) (1) after 

the filing of the-joint motion to approve the settlement, and (2) on the day of the Court's final 

approval of the settlement. Prior to that time, the parties agree to keep the terms of their 

settlement confidential. 
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Any further statements to the media by either party, named Plaintiffs or class counsel 

must be provided to, and approved by, the opposing party in advance of the issuance to the 

media. Therefore, the parties agree that neither they, named Plaintiffs or class counsel may issue 

or release statements to the media about the agreement without securing prior advance approval 

from the opposing party. 

Moreover, the named plaintiffs, their counsel, defendants, and their counsel agree not to. 

discuss with any other person or entity other than their immediate family and tax or financial 

advisor, except as may be directed by the Court, any terms of the settlement other than 

information as set forth in the agreed upon joint media statement. All parties expressly waive 

any confidentiality, privilege, or protection (including without limitation the reporter shield 

protection) covering statements made to the media or third-parties in violation of their respective 

confidentiality obligations. If one party alleges another party violated this provision, that party 

shall be subject to full discovery as to the alleged violation. 

XXIV. MODIFICATION OF THIS CONSENT DECREE 

No waiver, modification, or amendment of any provision of this Consent Decree shall be 

effective unless made in writing, approved by all parties to this Consent Decree, and approved by 

the Court. The parties shall use their best efforts to support and defend this Consent Decree from 

any legal challenge whether by appeal, collateral attack, or objection. 

Whenever possible, each provision and term of this Consent Decree shall be interpreted 

in such a manner as to be valid and enforceable; provided, however, that in the event that any 

provision or term of this Consent Decree should be determined to be or rendered invalid or 

unenforceable-(by an Act of Congress, or otherwise), all other provisions and terms of this 

Consent Decree and the application thereof to all persons and circumstances subject thereto shall 

remain unaffected to the extent permitted by law. If any application of any provision or term of 
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this Consent Decree to any person or circumstance should be determined to be invalid or 

unenforceable, the application of such provision or term to other persons and circumstances shall 

remain unaffected to the extent permitted by law. 

Kroger and Class Counsel shall have the right to seek relevant modification of this 

Consent Decree to ensurethat its purposes are fully effectuated following good faith negotiations 

as to such modifications. Kroger and Class Counsel may.jointly agree to modify the Consent 

Decree with the approval of the Court. 

XXV. INTEGRATION 

This Consent Decree constitutes the complete settlement agreement between.the parties 

. in this lawsuit. 

XXVI. EXECUTION 

This Consent Decree may be signed in several counterparts, and each such counterpart 

shall constitute an original. Each party warrants and represents that they have appropriate 

authority to execute this Consent Decree; that the person executing this Consent Decree has such 

authority <as may be required to bind the party on whose behalf he or she has signed this Consent 

Decree; and that the promises, commitments, covenants, and releases contained within this 

Consent Decree are legally valid and binding upon such party. 
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XXVII. MISCELLANEOUS PROVISIONS 

A. Calculation of Time. In computing any period of time prescribed or allowed by 

this Consent Decree, unless otherwise stated, such computation or calculation shall be made 

consistent with Rule 4 of the Federal Rules of Civil Procedure. 

B. Persons Bound By Consent Decree. The terms of this Consent Decree are and 

shall be binding on Plaintiffs and all members of the Class who do not opt out, their heirs, 

assigns, spouses and beneficiaries. It is also binding on Kroger and their past, present and future 

representatives, agents, directors, officers, assigns and successors. 

C. Construction. The terms of this Consent Decree, are the product of joint 

negotiations and shall not be constructed as having been authored by one Party rather than the 

other. 

D. Integration. This Consent Decree constitutes the entire agreement between the 

Parties hereto with respect to the matters herein and it supersedes all negotiations, 

representations, comments, letters and memoranda of understanding, contracts and any other 

writings prior to the date of this Consent Decree. 

E. Authority. The signatories to this Consent Decree hereby represent and warrant 

that they have the authority to execute this Consent Decree on behalf of themselves or the 

company or organization they represent. 

F. Notices. All notices and other communications required under this Consent 

Decree shall be in writing and delivered either personally or by depositing the same, postage 

prepaid, in the United States Mail, addressed to the party hereto to whom the same is directed at 

the following addresses: 

To Class Counsel, Plaintiffs and/or Settlement Class: 
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Joseph M. Sellers 
Cohen, Milstein, Hausfield & Toll, PLLC 
1100 New York Avenue NW 
West Tower, Suite 500 
Washington, DC 20005 

and 

Robert L. Wiggins, Jr. 
Wiggins, Childs, Quinn & Pantazis, LLC 
The Kress Building 
301 - 19th Street North 
Birmingham, AL 35203 

To Kroger: 

Keith C. Hult 
Littler Mendelson P.C. 
200 North La Salle Street 

- Suite 2900 
Chicago, IL 60601 

Thomas B. Russell, Judge 
United States District Court 

June 24, 2008 
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