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Pennsylvania, and the recent Seymour Specialty Wire in
Connecticut, all use variations on the two-tiered voting structure
to satisfy the one person/one vote rule.

There is a difference, however, between using this two-tiered
scheme and having it stand up to legal and governmental scrutiny
when challenged. In particular, it is not clear how to reconcile
the fiduciary duties of the trustees with the agreement to obey
the instructions of the beneficiaries should a case arise where there
is a perceived divergence between the two obligations.

In the two share classes scheme, there would be voting and non-
voting stock. Each employee-owner would get one share of voting
stock and the vote would be passed through. The remaining shares
would be non-voting. This scheme seems preferable because the
votes are directly exercised by the workers. However, the status
of this scheme is unclear under present legislation. Current law
requires ESOP shares to have the highest combination of voting
and dividend rights, commonly interpreted to exclude non-voting
shares. Pending a definitive interpretation of the law or new
legislation, a one person/one vote ESOP, using the two share
classes, is potentially in conflict with ESOP law.

Both schemes make the ownership more first-class by
overcoming the barrier the ESOP trust puts between the workers
and their voting rights. The two-tiered scheme does an "end-run”
around the trust by having the trustee vote the shares according
to a separate vote taken by the employees. The two-class scheme
breaks through the wall by having the votes "passed through” to
the workers.

Another problem is to keep the ownership in the workers’ hands
over the course of time. As workers leave, their vested shares are
ordinarily issued to them so the shares could be sold to outsiders.
Recent legislation allows a company to insure maintenance of the
shares in the ESOP trust through a buy-back arrangement. The
norm, however, is to permit the gradual leakage of shares beyond
the workforce. ’

These schemes work to endow an ESOP with cooperative
attributes. For example, ESOPs are designed to base voting on
property rights, so more votes accrue to those with more invested
capital. By overriding that with a one person/one vote scheme,
the property rights basis is partially transformed into a treatment
of voting rights as personal rights. Another prominent
characteristic of property rights is their marketability. By setting
up a mandatory buy-back of the shares, that marketability
characteristic is also negated in another move in the direction of
treating the membership rights as non-transferable personal rights.
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In each concrete case, the appropriate legal structure for worker
ownership will depend on a complex set of factors which cannot
be considered here. The point is that there is a wide range of legal
possibilities. There are worker capitalist schemes designed to
undermine union influence with visions of "ownership” while at
the same time insuring that it is second-class ownership without
control. There are also legal structures designed for democratic
worker ownership where there is one person/one vote, where
labor hires capital, and where the ownership rights are
transformed into labor-based membership rights. The latter can
be approximated by using a worker cooperative structure and/or
a democratically restructured ESOP.

In either case, the union has a vigorous role with some new
challenges. In the imposed management-dominated ESOPs, the
union can bring a whole new set of issues to the bargaining table,
the issues of turning second-class ownership into first-class owner-
ship. In the worker co-ops or restructured ESOPs where the
worker-ownership is already first-class, the union faces new
challenges and opportunities both inside and outside the firm.
Inside the firm, the union has the role of guaranteeing the
democratic rights of the members by serving as the "legitimate
opposition.” Outside the firm, the union can provide the links
between the individual worker-owned firm, other worker-owned
firms, and the broader labor movement. Labor solidarity can then
take on new forms to meet the technical, managerial, marketing,
and capital needs of the unionized democratic worker-owned
firms.

Populism: Broadened Ownership Rights
or Broadened Human Rights

What about "“broadened ownership"? Isn't it a populist idea? If
not, what is the genuinely populist alternative?

Before the political democratic revolutions in the West, political
sovereignty over people's lives was based on property rights in
land. The monarch was the ultimate owner and ruler of the land.
Power was sometimes delegated to lesser nobilities who "‘owned"
or had "tenancy” and thus governed various regions of the
country. The ownership of land was equated with political
sovereignty over the people on the land. The landlord was the Lord
of the Land.

Given such an ownership-based system of political government,
one could imagine two strategies for the transition to political
democracy:
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{1) a broadened ownership rights strategy, or
{2) a broadened human rights strategy.

In the broadened ownership approach, the equation between land
ownership and political sovereignty would not be challenged.
Instead, the idea would be to '‘democratize’’ and broaden the
ownership of land, to "give the little guy a piece of the action.”
By becoming small landholders, some people would then gain a
small measure of political control over their lives.

In the broadened human rights approach, the idea would be to
sever the connection between land ownership and political control
so that the rights to govern the people residing in a community
could be transformed into personal rights assigned to the
functional role of residing in that community.

While there was some weakening of the grip of traditional
landed property by the development of numerous small holders,
the political democratic revolutions ultimately took the human
rights approach and did not stop short with mere "“broadened
ownership.!’ There are good theoretical and practical reasons for
this. Theoretically, the right to democratic self-determination
should be a human right, not a property right which must be
"purchased” from its prior “owners.!” From a practical viewpoint,
it is a will-o-wisp to think that political democracy could be
approximated by keeping the rights to govern people's lives as
property rights.

It is a fundamental fact that property rights can be concentrated
into a few hands, while personal rights are automatically
decentralized on a "one-per-person’’ basis. As long as political
power was based on property ownership, it would be futile to
expect the broadened ownership of small landholders to
fundamentally challenge the historical concentrations of property
and power. Political democracy was only established by removing
the question of political sovereignty from the whole arena of
property rights through universal suffrage without property
qualifications.

The history of social progress is the history of transforming
certain property rights into human rights.

Today, the next step in social progress is the democratization
of industry, extending democracy to the economic sphere. As one
might expect, there are two strategies: (1) the broadened
ownership rights strategy, and {2} the broadened human rights
strategy. The broadened ownership strategy accepts that the
control of people’s worklives should be a matter of owning certain
property rights, but argues that the ownership of such rights
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should be "broadened!’ The human rights strategy argues that the
right of democratic self-determination should be a human right
in the workplace as it already is in the political sphere.

Each strategy is represented by a legal structure for the
organization of a firm, the conventional ESOP structure and the
worker cooperative structure (with or without a democratized
ESOP). Since conventional ESOPs do not challenge the traditional
role of property rights in industry, ESOPs are much more
"realistic’ to bankers, corporate lawyers, managers, and
conservative politicians. The massive historical accumulations of
property and economic power are not challenged by creating more
microscopic employee-shareholders through broadened ownership
and worker's capitalism. At best, the workers will get hooked on
a game they cannot win. At the very least, conventional ESOPs
will confuse, divide, and undermine the labor movement. Thus,
the economic powers-that-be are hardly worried and, indeed, may
be quite supportive, when "populist reformers” expend their
energies trying to broaden the ownership of corporate capital.
Property rights can always be concentrated; personal rights
cannot. As long as "populist reformers" stick to the game of
property, power will always tend to remain in the same hands.

Genuine populism must change the rules of the game so that
the control of industry will be people-based rather than property-
based. Progress points in the direction of further democratization
of industry by moving the control over people’s worklives from
the domain of property to the domain of human rights. Towards
these ends, the best available means are unionized democratic
worker-owned firms structured as worker-owned cooperatives
and/or democratized ESOPs. 4



