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of the story? Would it limit someone’s potential? Would this type of adver-
sity make her stronger? Does someone’s discriminating behavior provoke
a protagonist’s anger? Should it? Or does it deflate, dampen, or limit her
energy or the skill she conld put into a job? Can discrimination be so
subtle that readers wonder if a character understands how debiliraring it
is? Can a protagonist help engender her own discrimination? Can she par-
ticipate in her own exploitation? Literature is a branch of aesthetics that
provokes philosophical reflection in terms of experiments about rhought
and feelings.

Fiction captures vivid ideals and images. To place these ideals and im-
ages in a wider context, each of the four parts ends with a commentary.
Disconnecting the law from the stories not only gives creative writers more
room to bring their characters to life but also permits the scholar the means
to cover legal questions systematically. The commentary gives readers the
chance to explore how the stories mirror typical sex discrimination cases
as a means of supplementing the what-happens and how-do-we-feel hypo-
thetical terrain.

The commentary that follows each story cluster pulls out legal themes
from the stories and weaves together threads that embody the federal courts’
interpretation of Title VII. Each covers a broad range of issues, from an
explanation of gender roles to the growth of sexual harassment lawsuits;
from the addition in 1991 of punitive damages paid to victims of discrimi-
natton to the apparent limits on the law to eliminate the continuing prob-
lem of sex discriminati®n.

While the stories reveal the full gamut of emotions involved in discrimi-
nation, the events in themselves may not be enough to prove discrimina-
tion. The commentary also points out what is missing from the stories,
such as an overt statement from an employer explaining why he discrimi-
nated against a female employee. The federal courts created and rely on
legal precedents that do not always capture discriminating behavior, Some-
times what is missing, such as employers not stating the intent underlying
their discriminatory actions, can be more debilitating than the evidence of
discriminatory conduct. As a result, a person faced with discrimination to
never seek relief or to drop it because it is too difficult to prove. The ab-
sence too is instructive in that ir shows how ill-equipped Title VII is to suc-
cessfully handle discrimination.

Overall, the commentaries use the fiction liberally—exploring the ques-
tions raised and not raised by the characters in a specific setting—drawing
out and illustrating specific points within the federal courts’ interpretation
of Title VII. The commentaries often ask—and respond to-—questions:
Would the women in these stories have a legal claim under Title VII? If so,
how would they go about proving that sex discrimination occurred? If not,
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what is missing: Is there simply a lack of evidence or does the law not rem-
edy the real problems of everyday gender inequality?

While the commentary offers a broad legal perspective, showing how
these stories are typical or representative of charges of discrimination in the
federal courts, it is the stories themselves that build the book’s structure.
The stories are the heart of the book, nort flesh on the legal commentaries’
bones. The commentary is consciously placed behind the narracives to cast
these different kinds of hypothetical and legal shadows rather than to set a
foreground. Only after readers identify with a protagonist can they under-
stand the what-happens, how-does-it-feel perspectives. Only after identify-
ing with the protagonist should readers know whether her case would be
actionable in a court of law or if she would be disappointed by Title VII’s
reach. The stories can be read as thought and feeling experiments as well as
illustrative of the law or lustrative of whar i1s needed to succeed in a case
under Title VII law. Fact follows fAction.

What differentiates this book from that of critical race storytellers, such
as Derrick Bell and Patricia Williams, is how it separates fact from fiction,
leaving room for many different kinds of interpretacion.!? Little discussion,
let alone analysis, of the Civil Rights Act appears in the stories. Setting the
narratives apart from the commentary gives readers room to relate to the
characters without being distracted by the law. This separation affords
the storytellers more space or creative licenses freeing them from the arti-
fice of the law.!® What is more, most of the writers are fiction or short story
writers and the commentary 1s drafred by a legal scholar.

- Another reason for separating fiction from fact is aesthetic. Message-
deiven fiction is simply bad fiction. A “good story only rarely sets out to
change the world,” writes feminist legal theorist Katheyn Abrams. “[Wle
are wont to call literature ‘didacric’ when an author lets his or her norma-
tive framework show.”™ Meanwhile, commentary that lacks rigor could
make readers feel manipulated or intellectually out of control. Are they
getting a full picture about civil rights law? Separating the stories from the
commentary ensures that a reader’s reaction to the fiction is not confused
with her response to the federal courts’ interpretation of Title VIL. Whereas
a story is aesthetic—ir either rings true or false or 15 authentic; legal com-
mentary can be taken apart logically, The commentary constituted one in-
terpretacion, not the only intexrpretation, of the federal courts’ development
of employment law,

Finally, highlighting fiction can be subversive. Fiction brings “moral
conflict to che forefront.”?? Stories, therefore, have the capacity to inspire
collective action, whereas legal interpretations of statutes rarely do.'s As
experiential storyteller Nan Baver-Maglin explains, “in the 1970s, women
turned what they did in private (talking to each other} into something
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political (consciousness-raising): by telling stories, what is private becomes
understood in social context.”!”

Similarly, che stories in the book were solicited for the express purpose
of “writing politics™; that is, to seek normative change or reform as all legal
scholarship is expected to do. As a result, the book’s short story authors
created scenes that will evoke an emotional response from readers. Only
after experiencing this response do readers seek a legal explanation in the
commentary. The book therefore replicates the legal process in that women
first encounter the discrimination and then second seek legal counsel about
whether the discrimination is actionable.

What if a protaganist’s emotional needs are greater than the potential
legal response? Such a disjunction between the stories and the legal com-
mentary may provoke an even greater response from readers if the protago-
nist’s emotional needs are greater than the potential legal response. The
stories recount how women feel facing discrimination, whereas the federat
courts’ interpretation of the law, which does not necessarily offer them re-
lief, may provoke a reader to feel frustration, anger, or outrage. The injus-
tice of the discrimination coupled with the unfairness of the federal courts’
interpretation may raise readers’ consciousness about the judiciary’s bias
against women and people of color. If narratives motivate enough readers
to find their voice, these voices could turn inte a chorus for legal reform or,
at the very least, address the need for it

Telling Stories out of Court embraces an ethical or moral point of view.
Relying on a branch of narracive theory in literature that rejects universal
truths, the book embodies an antidiscrimination set of ethics or morals.
What is the difference between writing that espouses a moral point of view
and message-driven fiction? As novelist Anne Lamoct writes,

The word moral has such bad associations: with fundamentalism, stiff-necked
preachers, priggishness. . .. We have to get past that. If your deepest beliefs
drive your writing, they will not only keep your work from being contrived
but will help you discover whart drives your characrers. You may find some
really good people beneath the packaging and posing—people whom we,
your readers, we like, whose company we rejoice 1n. . . . S0 a moral position
is not a message. A moral position is a passionate caring inside you ... A
moral position is not a slogan, or wishful thinking. It doesn’t come from
outside or above. It begins inside the heart of a character and grows from
chere.!?

The nacratives in this book conrain an antidiscrimination message—a
message that is buried in it like a piece of sand ingested by an oyster that

. a



- —

Introduction ~ 7

produces a pearl.*’ The peari’s value, its beauty, comes from the fact
Is not just rare but also natural or organic. A story must be authen

speak to a reader.

The Facts

American women work. Poor and working-class women have always work:
By the 1970s, it was middle-class women who began entering the workfo:
in large numbers. Today, 72 percent of women work who are raising childr:
under age eighteen. If the children are under six, this number drops to €
percent; if they are infants, the number falls more, dropping to 57 percent ¢
women working.?

As more women entered the workforce in the 1970s, society shifted
Some adjustments were easy, though perhaps bitrersweer. Rather than a
wife’s earnings being compiled to her husband’s healthy earnings, the pri-
mary reason the per capita medinm household income has not dropped and
that there has not been more discontent about the U.S. economy since the
1970s, many economists argue, is because most women work.?? Put differ-
ently, the medium family income would have dropped had women not en-
rered the workforce in such large numbers. Indeed, the gender pay gap
itseif has narrowed from 31 to 12 points becat'se men make less than they
did thirty years ago. It’s nor that women make rnuch more. Sixty percent of
cthis gain is attribured to a real decline in men’s earnings rather than to a
rise in women’s wages.?? It is family income that is more.

While pay inequity persists, with women making seventy-seven cents to
a man’s dollar, the educational gap between the sexes does not.?? The gap
has, dramaticalily, all but closed. Women now make up 60 percent of all
college undergraduates, and half of the undergraduare science majors and
more than one-third of the engineering majors are women.?? Ironically,
while former Harvard President Larry Summers argued that “intrinsic
aptitude” was a factor in the scarcity of women in the highest ranks of sci-
ence and engineering, the Wall Street Journal ran an article showing that
girls are closing the gender gap and pulling ahead of boys in math.?¢

Women not only dominate undergraduate programs, but they constirute
two-thirds of those in graduate journalism programs and half of those
earning degrees in medicine and law. The numbers are similarly rising in
traditionally male disciplines such as biology and mathematics.?” There is
“ample evidence that any performance gap between men and women is
changeable and is shrinking to the vanishing point.”2® Clearly, women have
caughr up in education. But promotions still elude many women given the
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persistence of glass ceilings. Only 17 percent of women in law firms become
partners, though they have been receiving law degrees at about the same
rate as men for more than twenty years.?

Curiously, education no longer matters as much as it once did in nar-
rowing the gender wage gap. In fact, professional women make less than
their nonprofessional counterparts vis-a-vis men. The median income for a
woman who worked full time in 2004 was 76 percent of their male coun-
terparts, whereas professional women received 3 percent less than this.3?
There are a few exceptions that seem promising, most notably a study re-
vealing a salary gap in favor of young women working in New York City
and Dallas.?!

Women, however, remain burdened with what sociologist Arlie Hochshild
calls the “second shift,” meaning doing the housework and being the chil-
dren’s primary caregiver. In the late 1990s, women still do the majority of
their family’s child care and household duties.?> Meanwhile, in the coun-
tries with national child care, more mothers work, the gap between men’s
and women’s wages is smaller, and there are lower poverty rates among
single mothers.>* A World Economic Forum study placed the United States
seventeenth out of fifty-eight nations in measuring the gender gap, finding
that little economic opportunity exists for U.S. women.?* None of the coun-
tries in similar standing were industrialized. Lesotho, Swaziland, and Papua
New Guinea joined the United States in lagging far behind other nations
given the wage inequalities in the private sector, the lack of paid childbirth
leave, and little state-sponsored child care. |

Family life imposes enormous costs on most women, including lower |
incomes and higher risks of poverty than men or women without children.
Even more than sex discrimination, this “mommy tax,” as author Ann
Crittenden calls it, exposes women to higher risks of poverty in old age or
in the event of divorce. But sex discrimination and the mommy tax are one
in the same. Some of the women who cannot afford to work and care for
children do drop out of the workforce given how little flexibility there is in
the workplace. 3

Rather than making this a personal or individual choice—a battle be-
tween husband and wife, or a contest between mother and child—the
state needs to step up. As Crittenden argues, “feminism needs a fresh
strategy.” After thirty years of liberation, most women continue to do
nearly all the parenting work. Instead of making change happen on a per-
sonal, household-by-household level, structural changes should occur in
law and society.

The European nation-states give families more child care services than
anywhere else in the world.*® But laws only go so far. Faced with balancing
a career and children, European women are having fewer children. In Italy,
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where the birth rate is the second lowest in the world, women do not have
more children, a professor of statistics found, largely because of how few of
their husbands help out with housekeeping and child rearing. Only 6 per-
cent of Italian men “always” or “often” do household chores. “Many women
cannot face the dual burden of going out to work,” as one article explains,
“and looking after an extra child. They have to give up one of those two
options: they usually decide to sacrifice the extra child.”” Iraly was no ex-
ception. Social science studies reveal the same juggling act in other indus-
trialized European nations,’®

Meanwhile, U.S. laws have not gone as far as those in the European
nation-states.>® The absence of a strong welfare state makes life harder for
all employees, not just women. New public policies and laws protecting
women, in particular, and the family, in general, are needed. A 2004 Bu-
reau of Labor report showed that 89 million of the 122 million employees
in the private workforce have less than seven days of paid sick leave that
they can use to take care of sick children, spouses, or elderly parents.
Qver 70 percent of the private workf{orce cannot spend any paid sick leave
time taking care of their dependenis.

Neeoferns and “Mommy Myths”

Given how little women’s pay inequity has changed and how much home
and child care women still do, compounded by the fact that women have
more than achieved educational parity, why hasn’t the women’s movement
rebounded? In the 2006 anniversary edition of Backlash, Susan Faludi tells
us we are living in an era of new traditionalism.¥! Back in the 1980s, the
press made statements like “You're more likely to be killed by a terrorist
than to kiss a groom!” Or “your biological clock will strike midnight, and
you'll turn into a barren pumpkin.”?

"All this changed in 1991 when the Clarence Thomas Supreme Court
confirmation hearings contributed to a new sense of urgency about sexual
discrimination in the workplace. Anita Hill’s testimony emboldened work-
ing women, fostering a fresh sense of solidarity among them. Emily’s List,
a fund-raising organization for Democratic female candidates, raised an
unprecedented six million dollars for thirty-nine women. By 1992, dubbed
the “Year of the Woman™ by Democrats, the Senate tripled its number of
women members to six, and the House added nineteen for a total of
forty-seven women Representatives, most of whom were Democrats.®

But, the Republicans recovered quickly. By 1994, they went on the offen-
sive with a two-punch strategy, visibly supporting women while advocating

“a return to their traditional roles. First, House Speaker Newt Gingrich gave
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five of the top seven posts on the National Republican Congressional Com-
mittee to women, showing their commitment.*! Second, vice presidential
candidate Dan Quayle, protesting that “[a] feminist army . . . had invaded
our culture,” tried to appeal to traditionalism.** While this symbolic pos-
turing combined with “lec’s-turn-back-the-clock appeals in the media did
not have the adamancy of the backlash ‘trend’ stories of the 1980s,” writes

Faludi, the Republicans, and the so-called neofems or women advocating

traditionalism helped foster a new cultural climate in the United States,*

This change manifested itself in two conflicting messages. Conservative
intellectuals of both sexes, the Christian right, and mainstream media
championed the traditional nuclear family, particularly motherhood; whereas
the Hollywood film and television industry and the Madison Avenue ad-
vertising industry recast some of “the fundamentals of feminism in com-
mercial terms.”” Faludi herself received offers to brand everything from
blue jeans to breast implants. And as she quoted Alexis de Toequeville’s
statement “I know of no notion more opposed to revolutionary artitudes
than commercial ones.”*®

These conflicting messages within popular culture obscured the conser-
vative/progressive political divide about the women’s movement. It was by
idealizing the American family and turning feminism into a commodity,
Faludi maintains, that a supposedly new women’s movement became de-
scribed as an “opt-out revolution.” In this movement, women no longer want
to “conquer the world.” They no longer roar. '

The neoferns focused an a few women who chose to leave the workplace.
“Why don’t women run the world?” asked journalist Lisa Belkin. To her it
was simple—because “they don’t want t6.”% Or as another women ex-
plained on a 60 Minutes television inrerview, more and more of these liber-
ated women who supposedly “had it all” regret their “choice.” Having it all
wasn’t enough. And as a result “female careerists were forgoing their fat
salaries (though not their husbands’) in favor of the stroller-pushing subur-
ban life.”"1

But who were the masses behind this revolution? How many women could
even afford 1o opt out? The number is exceedingly small—unrepresentative
of the female workforce. In 2001, 36 percent of women with college de-
grees stayed home with a child under one year old versus 32 percent in
1995.2 “This hardly amounts to a revolution,” as one journalist put it “It’s
not even necessarily a steady crend.”*?

Given how few women these numbers represent, the question is not how
could this happen, but how could the Republicans make believe women
wished it had happened to them. Why did the term “opt-out revolution”
resonate? Why did this new tradicionalism chac idealizes those in the upper
socioeconormic stratum capture the public imagination? Did this idea reflect
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the cultural mentality that characterizes a society built on a growing
chasm between the rich and the poor, where only the former are credited
and applauded for their choices? The journalist Caitlin Flanagan, who
turned her own “choice” into a personal opt-out story for the Atlantic
Monthly, admitted that she had a nanny.’* Caitlin opted out of the work-
force, but she did not make motherhood a full-time job. The opt-out revo-
lution reveals an acceptance of the early twenry-first century income
inequality divide.>

What makes the stay-at-home mommy bubble burst even louder is that
while the educational and economic elite heralds motherhood, the poor,
particularly women of color, are criticized for staying home with children.
The same decade that witnessed the promotion of traditional families also
witnessed the passage of welfare reform.* Politicians found that many
voters liked the idea that women on welfare be put to work. While some
Democrats had reservations about the 1996 Welfare Reform Act, Republi-
cans and Democrats alike overwhelmingly supported its reauthorization
in 2005.°7 And when governors across the country implementing this re-
form tell their voters that women who do not work enough hours will
have their benefits cut, there is little to no public outcry. The double stan-
dard about motherhood is glaring. Highly educatred women should opt out
of the workforce, while women on welfare must enter it. Dependency de-
pends on one’s socioeconomic status, which is<losely correlated with race,
though the gendered economic fallout of divorce does not follow race or
class lines.

Sex: That “One Word Surprise”

The present political climate blows few winds for change. The existing civil
rights structure for women and people of color is not amenable to much of
an architectural overhaul. Built on a foundation of negative rights, Title
VII of the Civil Rights Act establishes not what the employer can do for
you—the employee—but rather whar he or she is prohibited from doing to
you. An employer, for instance, cannot fire a woman for having a child.’8
But this does not mean that the employer has to consider this child when
planning her work schedule.

Women were an afterthought when Title VII of the Civil Rights Act was
constructed.”® How was it that Title VII of the Civil Rights Act of 1964
applied to women? It was Howard K. Smith who sprang the one-word
surprise—sex—that made Title VII inclusive of women. By the fall of 1963,
the John F. Kennedy administration and Congress began drafting Title
VIL. While many states had what were commonly referred to as Fair
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Employment Practice Commissions, this national statute contained a regu-
latory commission called the Equal Employment Opportunity Commission
(EEOC). The EEQOC is a Ave-member commission that has the authority to
hear complaints and investigate charges of discrimination in the public and
private sectors. [t can subpoena witnesses, require companies to keep rec-
ords, and ask these companies to write reports periodically abour their
progress in hiring women and people of color.5

The EEOC, however, was not given as much power as other quasi-judicial
agencies like the National Labor Relations Board (NLRB}. A legislative
compromise stripped this new agency of its cease-and-desist authority. If
the EEQC had cease-and-desist authority, it could have ordered employers
to stop certain discriminatory practices immediately as well as preventing
them from continuing these practices in the future. It also diminshed much
of the EEOC’s structural apparatus as a quasi-judicial agency.! While the
EEOQC kept its prosecutorial powers, gaining the authority to file civil suits
in federal district court to prevent employers from committing future viola-
tions, as well as the power to reinstate an employee and the recovery of
back pay for women and people of color who faced discrimination, it could
not investigate, try, and punish these employers.®> The EEQC had less
power than all other quasi-judicial agencies.

The Civil Rights Act passed in the spring of 1964. The EEOC opened its
doors scarcely a year later on July 2, 1965. Only one of its five commission-
ers was female, and no women became members of the professional staff.
None of this helped make the EEQOC any less cautious about its new ban on
sex discrimination. The commissioners did not arrive at a new consensus
about sex discrimination during this critical precedent-setting time. Racial
discrimination topped the EEOC’s priority list.®?

None of the EEOC’s ambiguity about sex discrimination stopped women
workers from filing complaints. From the beginning the EEOC wds “inun-
dated by complaints from sex discrimination that diverted actention and
resources from the more serious allegations by members of racial, religious,
and ethnic minorities.”** Between 1970 and 1989, whereas the caseload in
all federal courts grew by 125 percent, the employment discrimination
caseload grew by twentyfold to 2,166.% This figured quadrupled again less
than a decade later. In 1989, there were 8,993 employment discrimination
matters filed in federal courts, and by 1997 the number jumped almost
fourfold to 24,174. By 2004 one in every ten cases on federal court dockets
involves a question of employment discrimination.®® “At the century’s end,”
said law professor Thomas Kohler, “the United States has more formal
employment law than ever before.”s”

Further, Ticle VII discrimination cases affecred wrongful discharge ac-
tions that benefited all employees. Employment-at-will shields most hiring/
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firing decistons from legal challenge. An employer can hire or fire an em-
ployee for no reason at all. Before 1980, what were called wrongful dis-
charge actions were almost unknown. But how was it that women and
people of color could protest discrimination? How was it that they could
challenge an employer’s decision not to promote them or to fire them? State
courts began to recognize this discrepancy. They began crearing common
law or judge-made unjusr dismissal claims reigning in some employers and
reducing the reach of the employment-at-will doctrine. Wrongful discharge
actions for all employees were born. Civil rights legislation was not just good
for African Arnericans, Latinos and Latinas, white women, and other women
of color, bur all employees, parcicularly older white men in white-collar posi-
tions.®® By 1990, federal laws protected all employees against age and dis-
ability discrimination.

Enforcing these rights was a different marrer. Under Presidents Ronaid
Reagan and George W, Bush, senior, the federal bench became more con-
servative. It became less relucrant to enforce Title VI, particularly if it in-
volved disparate impact and not intentional discrimination. The federal
courts were no longer upholding the 1971 landmark decision of Griggs v.
Duke Power Co., which created the disparate impact analysis test that
measured che discrepancy between how employers treated men and women
in or applying for the same positions.® Regardless of an employer’s morti-
vation, the fact that certain job requirements, such as physical tests for
police officer applicants, excluded more women than men was evidence of
discrimination.

The Democratic Congress was aware of the federal courts’ reluctance.
After the Anita Hill debacle, amendments were passed in 1991 that bol-
stered Tirle VII, Referred to as the “Anita Hill Bill,” these amendments to
the Civil Rights Act created jury trials and made compensatory and puni-
tive damages available in cases alleging intentional discrimination. The
legislation therefore created an enforcement mechanism, “encouragefing]
citizens to act as private attorney generafs,”’®

While the amendments have had mixed success in the federal courts,
the post-1991 judicial developments did emit two rays of hope. The Su-
preme Court held in 2006 that all buc trivial actions taken against a
worker filing a discrimination claim must be considered illegal forms of
retaliation. Workers who file discrisination complaints cannot be shifred
to less appealing jobs, nor can they have their work schedule altered or
changed.™

Meanwhile, rtwo years earlier, a federal district court opened a door of
opportunity for women, certifying the largest class-action employment
lawsuit in history against the largest retailer in the world—Wal-Mart.
Women can form a class, suing a company for discriminatory employment



