





to tragic consequences in Fanglin
village, Jiangxi Province, where a
deadly explosion killed dozens of
third graders who were making fire-
works in their elementary school.

With nearly $160 million worth of
fireworks sales to the United States
in 2003, China accounts for more
than 95 percent of U.S.-imported
fireworks.'® The county surrounding
Fanglin is a center of fireworks man-
ufacturing in China.

Local government policy promoted
working instead of learning in school.
Cutting resources for education, the
government spurred schools to take
on business ventures to raise funds. It
also exempted school-based produc-
tion from taxes, inducing local facto-
ries to move production into schools.

In Fanglin, local fireworks manu-
facturers paid teachers to have their
students insert fuses and detonators
into large firecrackers. The stu-
dents, who were not paid, had to
meet production quotas before they
could go home. Parents complained
of the practice to local officials but
received no response.

The explosion—which took the lives
of more than 40 victims, almost all

children'—spurred massive public
outrage, statements of contrition,
and promises of reform. In 2002,
new child labor regulations tightened
rules and strengthened penalties. But
although fireworks production was
removed from schools, children were
not removed from fireworks factories
or from factory work countrywide.

The Fanglin explosion was not an
isolated case, just the one with the
highest death toll. In 1999 a fireworks
factory in Sanshi Pujin township,
Anhui Province, exploded, killing

14 persons. Among the dead were

11 child workers between 8 and 13.
The explosion occurred on the second
story of a building being used to
produce fireworks without a permit.'®
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In October 2003 an explosion in a
fireworks factory located in a small
village in Hunan Province killed a
14-year-old boy and injured nine
other students under 15 who were
helping factory owners fill an urgent
order. One child lost both arms and
was badly burned. The next day, one
of the co-owners committed suicide

by drinking pesticides.®

McDonald’s and Child Labor

In 2000, worker rights advocates affil-
iated with the Hong Kong Christian
Industrial Committee (HKCIC)
reported that McDonald’s Happy
Meal toys were being produced by

a supplier that employed child labor
from mainland China. Simon Mar-
keting, the supplier, had entered into
an agreement with City Toys, a sub-
sidiary of Pleasure Tech Holdings, to
produce Snoopy, Winnie the Pooh,
and Hello Kitty toys. Children as
young as 14 were earning $3 for 16
hours of work each day. During a site
visit, HKCIC members interviewed
factory workers. Xiao Ching, a 14-
year-old girl, said:20

“I came from Gun-Zhi High
School. I have not finished my high

school to work here. I came here a
few days after the batch of 160
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In 2000, worker rights advocates affiliated with the Hong Kong
Christian Industrial Committee reported that McDonald's Happy
Meal toys were being produced by a supplier that employed child

labor from mainland China.

children. How could I work in the
factory under-aged? Borrow others’
ID card of course. It’s common. I
used my sister’s ID card. She’s 17
years old.’

“Why did I come to work in the
factory? My family is poor. My
parents can’t even raise us, three
brothers and sisters. What are the
toys we are making? Hello Kitty
key rings. I pull the thread through.
I work till midnight every night.
It’s very tiring. Have I ever cried
for this? Tell me who in this factory
hasn’t cried?”

More Reports

A review of news reports confirms
ongoing use of child labor in China.
For example, hundreds of children
work in privately owned canned
food companies in Nanning City,
Guangxi Zhuang Autonomous
Region. The average age of these
child workers is 13, and the
youngest is only nine. They earn

9 Rmb (approximately $1) per

day peeling pineapples. Miss Chen,
13 years old, comes from the village
of Ajjichili in a suburb of Nanning
City. She said that after working six
consecutive days in the plant, her
right hand becomes red, swollen,
and infected.”'

In a Japanese wholly owned garment
company in Shanghai, a journalist
received a note from a young girl
working there. The note said, “The
workload is heavy and wage is too
low. I get only 100 Rmb ($13) [per
month, one-third of the lowest
minimum wage] after working four
and a half months. The accommoda-
tion is also bad. The food is not
clean, there is no drinking water and
no water to do laundry, but they
deduct lots of utility fees from our
wages every month. Ten to twenty
people live in a room. Please help us
and please keep this confidential.”
Some of the girls are only 14 years
old, but they have to begin their work
at 8:00 a.m. and end at 9:00 p.m.,
with one hour at noontime and
without any weekends and holidays.??



On July 10, 2001, 17-year-old Liu
Li died of heatstroke after working
continuously for 16 hours in a hot
apparel shop in Wuhan City. While
Liu Li was not a “child worker”
under international standards, she
shared the same working conditions
with 12- and 13-year-old girls in a
cramped, tenement-style sweatshop.
As China Labour Bulletin described
the situation:%

“The total floor space was 23
square metres, in which were
placed several sewing machines, an
ironing board and an electric iron.
The room had been divided into
three separate levels using planks
of wood as false ceilings. Beneath
the workshop was another work-
room and above was a kind of attic
where the employees slept. There
was just one metre between the
makeshift ‘floor’ and the apart-
ment’s ceiling, rendering even the
most basic of activities such as
dressing an ordeal. In winter, the
girls slept in the attic but during
the unrelenting heat of Wuhan’s
summer, they slept on mats on the
floor of the lower workroom.”

These tragedies illustrate the need
for officials at the highest level of
government to acknowledge and

deal with the problem of child labor
in China. Incidents such as the
Fanglin fireworks disaster show that
the government is unresponsive and
that no organized force—including
the ACFTU—is acting as a watch-
dog for worker rights.

Trafficking of Children

China’s Ministry of Public Security
estimates that 1,000 children are
kidnapped and sold illegally each
year. According to the Chinese press,
during the first six months of 2004,
in Dongguan City, Guangdong Prov-
ince alone, 33 children between

the ages of two and seven were re-
ported missing.?*

Most human trafficking in China

is aimed at providing brides or

sons to lower and middle income
farmers. A minority of cases involve
girls forced into prostitution and
children sold into forced labor.
According to the U.S. Department
of State’s Country Reports on Human
Rights Practices: 2003 (published in
2004), children trafficked to work
usually were sent from poorer inte-
rior areas to relatively more pros-
perous areas; traffickers often
enticed parents to relinquish their
children with promises of large

remittances that their children
would be able to send to them.?®

According to some reports, women
and girls are also trafficked into and
out of the country. Women and girls
from Burma, Laos, North Korea,
Vietnam, and Russia were trafficked
into China either to work in the sex
trade or to be forced to marry Chi-
nese men. Human rights groups in
Thailand say that 12- to 18-year-old
girls from southern China, Burma,
and Laos are trafficked to Thailand
to work in the sex industry. Victims
from Yunnan Province, for example,
were promised restaurant or house-
hold work in Thailand and then pres-

sured or forced into prostitution.

The U.S. State Department’s 2004
Trafficking in Persons Report notes:2’

“China is a source, transit, and desti-
nation country for persons traf-
ficked for the purposes of forced
labor and sexual exploitation. The
domestic trafficking of women and
children for marriage and forced
labor is a significant problem. . . .
Many Chinese are smuggled abroad
at enormous personal cost and are
forced into prostitution or other
forms of exploitative labor to repay
their debts.”

Child Labor
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The report goes on, “China does not  efforts to do so. The Government improve law enforcement training

fully comply with the minimum has adopted laws to fight trafficking and victim support services.”
standards for the elimination of traf-  and is working with NGOs and

ficking but is making significant international organizations to
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Forced Labor

hina has not ratified ILO
Conventions 29 and 105, the
two core standards on forced

labor. Convention 29 forbids the use
of prison labor for profit-making
ventures in the wider national and
international economy. The World
Trade Organization (WTO) states in
its Article XX that products of prison
labor should not enter the flow of
international trade and that countries
may ban imports of prison-made
products: “[N]othing in this Agree-
ment shall be construed to prevent the
adoption or enforcement by any
contracting party of measures relating
to the products of prison labor.”"

ILO Convention 105 prohibits the
use of prison labor “as a means of
political coercion or education or as a
punishment for holding or express-
ing political views or views ideologi-
cally opposed to the established
political, social or economic system;
as a means of labour discipline; or as
a punishment for having participated
in strikes.”

China openly violates these interna-
tional standards.
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Some employers use security guards, gang members, and thugs to

confine migrant workers to their dormitories when they are not

working and threaten physical reprisal if they try to leave.

Forced Labor and Migrant
Workers in SEZs

Problems of discrimination against
migrant workers in special economic
zone factories are compounded by
even worse employer abuse (see
Chapter 3 on Discrimination in the
Workplace for discussion of forced
overtime). Beyond the previously
discussed instances of employer-
hired thugs assaulting workers who
protested working conditions (see
Chapter 2 on Freedom of Associa-
tion), reports from several sources
indicate that some employers use
security guards, gang members, and
thugs to confine migrant workers to
their dormitories when they are not
working and threaten physical
reprisal if they try to leave. This is

a classic manifestation of forced
labor under international human
rights standards.

In 2001 and 2002, Chinese research-
ers from the Beijing Dajun Econo-
mic Observation and Research
Center conducted case studies of
migrant workers in several SEZ
factories.? “The factory was in fact a
slave camp,” researchers reported.
“Workers are not allowed to contact
anyone outside.”

Fu, a young worker recruited from
her village to work in a factory in
Yiwu, Zhejiang Province, told
researchers, “It is a living hell.” She
said she was almost beaten to death.
Eventually, Fu was rescued with the
help of her father and local police.
Management allowed the girl and a
tew workers from the same village to
return home, but without paying
them a penny. Asked whether the
workers had thought of suing the
factory, Fu responded, “I did but the
local police said, “This is a labor

dispute, [it] should be handled by the



labor department, we cannot offer
any help in this regard.””

This example illustrates the problems
posed by an environment of lax en-
forcement. Even if a path to justice
exists, workers may not be able to find
it. In this case, the police were unin-
terested in dealing with what was
clearly a criminal offense, vaguely
passing off the responsibility to a large
state bureaucracy where securing
redress would be, if at all possible,
expensive and time consuming.

Chinese Emigrant Workers

In addition to moving from the
countryside to urban areas, millions
of Chinese workers migrate out of
the country for work. Much of this
emigration is to other Asian coun-
tries and to the Middle East. As
major receiving destinations of
smuggled Chinese workers, the
United States and U.S. territories are
also implicated. The late 1990s saw
many exposés of abuse and exploita-
tion of Chinese emigrant workers at
garment factories in U.S.-controlled
Saipan, located in the Northern
Marianas Islands territory.®

Chinese state agencies are actively
involved in exporting laborers to the

rest of the world. According to the
2001 state economic plan, China
intended to export millions of labo-
rers. These agencies charge large
sums to migrating workers. One offi-
cial advertisement recruiting workers
for Macau required “18-28 female,
healthy, good-looking, elegant”
applicants to submit—along with

full-figure, half-figure, and side

g

photos—a fee of 45,000 Rmb
(approximately $5,000) for most
areas and 50,000 Rmb ($6,500) for
Fujian. Another ad charged prospec-
tive butchers 70,000 Rmb (approxi-
mately $10,000) to secure a year’s
work in England. This fee did not
include the cost of airfare, health

clearance, notary, and visa.*

CHAPTER 5

Forced Labor



CHAPTER 5

Often, conditions for emigrant
workers are tantamount to forced or
bonded labor, and sometimes they
can have fatal consequences. In June
2000, for example, 58 Chinese em-
igrant workers died while being
smuggled into England in a truck
loaded with tomatoes. In January
2000, four Chinese emigrants were
found dead of starvation and dehy-
dration in the hold of the cargo ship
Cape May when it docked in Seattle
harbor after a ten-day voyage from
Hong Kong. The four were among
18 workers who had paid smugglers
$40,000 apiece to be confined in the

40-foot container.?

Thousands of Chinese migrants
labor in the United States in virtual
bondage, working to pay off debts
incurred for being smuggled into
the country. According to one
report, Chinese garment workers in
New York owed $50,000 to loan
sharks who paid illegal recruiters,
sometimes called “snakeheads,” to
bring them into the United States
illegally. The ILO notes, “The chal-
lenge confronting the global com-
munity is to manage migration so
that it can serve as a force for
growth and development, and not
lead to clandestine movements and
the dangers these pose for estab-
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lished institutions and the respect

for labor standards.”®

Prison Labor

China puts a vast labor force of pris-
oners to work in the /aogai system.
Laogai is a Mandarin word that
means “reform through labor,” but
today it has a wider colloquial
meaning that refers to the entire
system of forced labor in China.
Official figures put the working pris-
oner population at more than a
million, but most independent esti-
mates are many times that.’

The actual size of the /aogai system is
a state secret of the PRC, and know-
ing the precise number of inmates or
facilities is therefore impossible. The
Laogai Research Foundation (LRF)
is the leading authority on the /Jaggai
system and is chiefly responsible for
most of the data available on the
laogai today. The foundation pub-
lishes an updated Laogai Handbook
that contains information on more
than 1,200 Jaogai facilities as of 2000,
with an estimated prisoner population
of 4 to 6 million. The LRF estimates
that since the /aogai was established
in the early 1950s, between 40 and 50
million prisoners have gone through
the system. The LRF has documented

a vast network of /aogai facilities
producing many items exported to

other countries.?

The term “prison labor” is too narrow
a term to describe the /aogai system,
for prison evokes criminal incarcera-
tion. There is ample evidence that
many who fill the ranks of the /aogai
did not receive a criminal sentence
and also that many actual criminal
sentences resulted from politically
motivated prosecutions.

According to the LRE, the Jaogai
system in China encompasses a
broad range of forced labor manufac-
turing units that include normal
prisons, “reeducation through labor”
(RTL, also called “administrative
discipline” or Jaodong jiaoyang) facili-
ties, detention centers, juvenile
offender facilities, and “forced job
placement.” “Forced job placement”
is reserved for convicts who have
served out their formal sentences and
are considered to still need rehabili-
tation; they are “placed” in the forced
labor system with prisoners who are
still serving their sentences.

RTL is a sentence of up to three years
handed down by the Chinese Public
Security Bureau. The sentence also
can be extended by one year. It involves



no charges or court proceedings of
any sort. Amnesty International notes
that the RTL system remains in place
and continues to be imposed in con-
travention of international human
rights standards:®

“People receiving terms of RTL
have no right of access to a lawyer
and there is no hearing for them
to defend themselves. ‘Sentencing’
or assignment to a term of RTL
is usually decided by the police
alone, without judicial supervision

or review.

“The use of this form of administra-
tive detention has increased consid-
erably in recent years. . . . Although
recent official figures are not avail-
able, the number is believed to have
turther increased . . . due to the
continuing campaign against the
Falun Gong and the ‘strike hard’
campaign against crime which has
continued since April 2001.

“RTL contravenes various interna-
tional human rights standards,
including the Universal Declaration
of Human Rights, the UN Body
of Principles for the Protection of
All Persons under any form of
Detention or Imprisonment, and
the International Covenant on

There is ample evidence that many who fill the ranks of the laogai

did not receive a criminal sentence and that many actual criminal

sentences resulted from politically motivated prosecutions.

Civil and Political Rights (ICCPR)
which was signed by China in
1998. In particular, RTL contra-
venes Article 9 of the ICCPR
which prohibits arbitrary detention
and Articles 8(3)(a) and (b) of the
ICCPR which prohibit forced or
compulsory labour unless imposed
as a punishment for a crime by a
competent court.”

A 2003 report by a non-govern-
mental organization (NGO) con-
tains a 2001 document (No. 56) from
the State Bureau of Taxation under
China’s Ministry of Finance. This
document clearly states that if the
property rights of a company are
solely owned by a prison or forced
labor camp system, the company is
exempt from corporate income tax
and the land inquisition levy.

The report includes a translation of
an advertisement designed to attract
foreign and domestic investment in
laogai production, in this case a
mining company. The ad flaunts the
government support of its operations

as a bonus for would-be investors: '

“Xinsheng Coal Mine of Hunan
Province, also known as Southern
Hunan Prison of Hunan Province,
located in Huangshi, Laiyang of
Hunan Province . . . offers cheap,
abundant labor forces, . . . (cheaper

labors are available if prison

inmates are used), relatively low
operating costs. . . . Our business is

a special enterprise, enjoys an

amicable relationship with the local

government and relevant offices,

CHAPTER 5

and is a recipient of various prefer-
ential policies granted by the
government. We provide a flexible,
harmonious investment environ-
ment. . . . Xinsheng Coal Mine
warmly welcomes both domestic
and overseas investment.”

Laogai Labor Cases

In a 1996 White Paper, the govern-
ment of China insisted, “China
prohibits export of products made
with prison labour. No competent
Chinese authorities have ever given
any reform-through-labour unit
the right to export commodities.
The Chinese Government is very

Forced Labor
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strict on this point and any viola-
tions of these regulations are dealt
with severely.”!!

The report goes on:

“In China, products are produced
by prison labour mainly to meet
needs occurring within the reform-
through-labour system. Only a
small proportion of such products
enter the domestic market through
normal channels. Profit from reform-
through-labour work activities is
mainly used for improving the pris-
oners’ living conditions, upgrading
their common living areas and facili-
ties and maintaining production.”

Despite these attestations, com-
pelling evidence indicates that
prison manufacture of products for
export into the global economy is
widespread, in clear violation of

international labor standards on
forced labor.

The 2003 NGO report contains
detailed testimonials of prison
laborers producing for export-
oriented companies. In 2001, for
example, Beijing Mickey Toys Co., a
producer of soft toys since 1987, had
an order to do handwork on toy
rabbits produced at Beijing Xin’an
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Compe/lin g evidence indicates that primn mamy‘aa‘ure of proa’ucz‘s
for export into the globoz[ economy 1s widespread.

Female Labor Camp. Beijing
Mickey Toys was itself a subcon-
tractor for Nestlé, which used the
toys for promotions around the
world. The testimony of Jennifer
Zeng describes in detail how and
under what conditions the toy
rabbits were produced:'?

“Usually we began work after getting
up at 5 o’clock in the morning, and
worked until 2 or 3 o’clock in the
morning the next day. Sometimes
we had to work overtime, otherwise
we could not finish the job. At the
busiest time, I did not dare to wash
my hands after going to the toilet,
in order to save a few minutes. At
night, sometimes I was so exhausted
that I could not even count clearly
from 1 to 9. Yet I still had to force
my eyes open to knit sweaters. The
pattern of the sweater was quite
complicated; sometimes we finally
finished the knitting after much
effort only to discover the next
morning it had been knitted com-
pletely wrongly. So, we had to
unpick the stitches and redo it.
Long hours of highly intensive
workload and severe lack of sleep

made me feel, for a very long period
of time, that the only thing I needed
in my life was sleep.”

Lanzhou Zhenglin Nongken Food
Ltd. was established in 1988. In
1992, the company embarked on a
joint venture with Lanzhou Dashap-
ing Detention Center and Lanzhou
No. 1 Detention Center (also known
as Xiguoyuan Detention Center).
According to the report:

“Some 10,000 detainees . . . were
forced to use their hands to peel the
shells off melon seeds, and were
engaged in intensive physical labor
work. Those detainees were forced
to crack the seeds of a large variety
of melon between their teeth, and
then peel the husk off with their
bare hands to remove the kernels.
In winter, they had to do this work
outside in the freezing cold. Many
of them suffered frostbite and the
skin on their hands split, with pus
and blood from the wounds oozing
onto the melon seeds. In the sum-
mer, the cracking and extracting of
kernels from shells continued
unabated. Many had their teeth



cracked and damaged from crack-
ing melon seeds, and even lost their
fingernails in the process of extract-
ing the kernels from their shells.
The detainees were forced to squat
on their heels to do the work from
early morning till evening for more
than ten hours continuously, with

no pay.”

The report claims that Lanzhou
Zhenglin Nongken Food Ltd. is
China’s largest producer of roasted
seeds and nuts, that its annual sales
were 460 million Rmb (about $70
million) in 1999, and that it exports
to more than 30 countries.

Next, the report details the relation-
ship between Jinan Tianyi Printing
Co. and Shandong No. 1 Female
Labor Camp (Jinan Female Labor
Camp). It describes the working
conditions within the camps in the
following terms:

“Due to working overtime for long
periods of time, a lot of detainees
had difficulty standing, and it was
very common for someone to faint
in the workshop. Those who re-
fused to work would be put into a
‘confined solitary compartment’
which was totally dark. The practi-
tioners confined there were not

allowed to go to sleep, to wash their
faces or brush their teeth. They
were also not allowed to come out
of the compartment to go to toilet
and were forced to stand continu-
ously for more than 20 days until
they became unconscious. These
people would then have such swol-
len feet that they could not wear
shoes and could not walk. . . . In the
workshops, where the colored
patterns are printed, the smell of
chemical paints causes severe irrita-
tion to the eyes and the respiratory
system of the practitioners doing
the forced labor. . . . In some cases,
in order to finish the work sent in
by these enterprises, the labor camp
would force the practitioners to
work through the night. For those
... who could not finish their
workload, they would have their
terms in the labor camp extended.”

Another testimonial in the report
comes from a November 2003 state-
ment by prisoner Lin Shenli:

“In the labor camp, every morning
I ' was forced to get up to start work
around 6:00 a.m. I was not allowed
to stop until 9:00 p.m. The work
was manual labor, making rubber
sports balls. It involved using iron
needles to punch holes and then

using threads to stitch through the
holes and the two threads had to be
pulled and tightened at the end of
the process. After long periods of
the same repeated tasks, my hands
got mutilated by the threads and
started to bleed. The threads were
waxed and prisoners informed me
that wax is poisonous. That ex-
plained why both of my hands were
swollen and infected. Due to long
hours of intensive labor work, a
large area of my chest and buttocks
began to bleed and ulcerate. Espec-
ially, in the ulcerated buttock area,
blood seeped onto my underwear
and tracksuit pants. Every day my
clothes were like they had been
soaked in blood and water. As the
blood dried up on my underwear
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and then became wet again, several
times a day, the underwear would
eventually get stuck onto my skin.
This made walking very difficult,
including taking off my underwear
when going to the toilet. Every
time when I had to force it off, a
layer of my skin would be peeled
off as well. At night, I couldn’t sleep
properly because I couldn’t lie
down. Coupled with the long hours
of hard intensive labor, I was ex-
hausted. If I did fall asleep at night,
it was restless as, if I accidentally
touched the sore parts of my body, I

Forced Labor
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would be woken up by the most
excruciating pain. Even though I
was in this condition, I was not
allowed to rest. I was still forced to
work intensively. Through forced
labor, the cost of the production of
goods in China was kept very low.”

The report also details working
conditions in the Shuanghe Labor
Camp, where prisoners were made
to package toxic agricultural fertil-
izer by hand for Qigiha’er Siyou
Chemical Industry Co. Ltd. The
report describes the conditions
within the camp:

“The polluted air in this chemical
plant is so bad that even from a
distance, you could smell a strong,
rancid odor. Manufacturing work
itself is dirty, painful, tiring, and

toxic. In production, heavy smoke

full of chemical dust floated around

the entire production unit, and
settled all over a person’s clothes,
eyebrows, and eyelashes. Even
wearing a few protective masks,
[prisoners] were choked from the
chemical exposure, with nasal
passages and eyes becoming swol-
len. In addition, the agricultural
chemical plant is very toxic to
people’s health. Some incurred red
eyes and faces, chapped hands, as
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well as major skin irritations all
over their bodies. Some of the fe-
males stopped menstruating for a
few months or even the entire year.
There are no hazardous material
suits provided and masks are only
assigned to practitioners once.
Gloves have never been assigned. It
is clearly stipulated that all who
handle or are in proximity to toxic
substances, must take showers at
the end of every day. However,
[prisoners] were not permitted to
take showers. . . .\With the com-
bined heat, over-exhaustion and
sweat (combined with chemical
dust), skin became very itchy and
painful. When the sweat evapo-
rated from their skin, a ‘ringworm’
shaped rash appeared.”

The report appendix contains one
final testimonial of experiences in
the Jaogai in 2003:

“I only want to let you know how
some products from China are
made and why they are so cheap.

In prison, I was forced to work on
export products such as toys and
shopping bags without pay. I still
remember one of the shopping bags
was printed with ‘National Gallery
of Art.” The cell was only about 300

square feet in size, with 20 pris-

oners and one toilet inside. They
slept and worked in the cell. Some-
times we were forced to work until
2:00 a.m. to keep up with the
schedule. They only provided two
meals a day (only once a week you
have meat in your food). In other
words, being hungry, you still need
to work more than 15 hours per day.
The police used a wire whip to beat
you if you did not do a good job or
you could not keep up with the
schedule. During this desperate time
in prison, I was always wondering
who gave them the business and
who helped them to abuse us.”

China-U.S. Memorandum of
Understanding and
Continued Prison Labor

In 1992, China and the United
States signed a groundbreaking
memorandum of understanding
(MOU) titled On Prohibiting Import
and Export Trade in Prison Labor
Products. Among key MOU provi-
sions: China must “promptly” inves-
tigate companies that were violating
the ban on export of Jaogai products,
exchange information on enforce-
ment at the request of one signatory,
share evidence of violations of the
MOU, and arrange inspection visits
by “responsible officials.” Specif-



ically, the MOU allowed for U.S.
officials to conduct such inspec-
tions—but only U.S. diplomats,
not human rights experts or other
experts joining inspection groups.'

Prior to his election as U.S. Presi-
dent, Bill Clinton stated plans to link
China’s continued Most Favored
Nation trade status (now called
Normal Trade Relations, or NTR) to
progress on human rights. Sub-
sequently, China essentially scoffed
at the MOU and its commitments.
The U.S. State Department tried to
put the best face on its deal with
China to show that the new presi-
dent’s tougher policy was getting
results, but department officials had
to concede that results were far

below expectaltions:14

“The overall implementation of the
prison labor agreement has generally
been characterized by poor commu-
nications, slow and cursory res-
ponses to investigation questions,
and stonewalling or rejection of
request for visits. . . . We have
presented 31 cases of suspected
prison labor violations to the
Chinese for investigation. . . . We
requested visits to five sites. We have
visited only one of these facilities,
the Jinma Diesel factory, while our

“In prison, I was forced to work on export products such as toys and

s/yapping bags without pay. 1 still remember one of the sbappin g

bags was printed with National Gallery of Art.

repeated requests to see the others
have been rejected. . . . . We have
repeatedly encountered Chinese
delays in providing responses to our
requests for visits, and their investi-
gation reports often lack detail.”

In 1994 the Clinton administration
buckled under pressure from U.S.
multinational corporations, giving
up its claim to be using trade policy
as leverage to press China on prison
labor and other human rights viola-
tions. China used its new free pass
to ignore its prison labor obliga-
tions. A 1993 U.S. request to in-
spect the Dezhou Machine Works
factory in Shandong Province was
not granted until 2000, seven years
after the LRF presented credible
evidence that prisoners were pro-
ducing diesel engines for export to
the United States. When the
Chinese government finally let U.S.
officials inspect the factory, the
U.S. inspectors found that it was
making only rickshaws for the
domestic Chinese market and
discovered “no sign that U.S.-bound

exports were being made.”™

»

Violations were so blatant and
enforcement was so lax that it took
amateur detective work by a U.S.
businessman to expose one of the
worst cases of prison labor on prod-
ucts exported to the United States.
The owner of Gem Office Products,
a binder clip manufacturing firm that
sourced production in a Chinese
factory, saw his U.S. sales plummet
when another company called Allied
International Manufacturing Cor-
poration (AIMCO) began selling
clips for a fraction of his price. The
businessman “traveled to China and
returned with videotapes of the clips
coming out of the Nanjing prison on
a truck. . .. [He] climbed into the
back of the truck while it was stopped
in traffic and sneaked a look at the
clips inside” to gather evidence of
prison labor production. In 2000,
AIMCO pled guilty to importing
into the U.S. market millions of
paper binder clips assembled by
forced labor.'®

Enforcement of the prison labor
MOU has not improved appreciably
under the Bush administration. The
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U.S. Customs Service has conceded
that it does not have the capacity to
enforce the agreement fully, saying
that “the AIMCO case highlighted
... avital aspect of our prison labor
investigations . . . that is our need for
reliable investigative leads, including

those provided by outside sources.”

A 2002 U.S.-China Economic and
Security Review Commission policy
paper on the /aogai concluded that
the main obstacle to the Customs

investigations was that “the PRC is
not abiding by the 1992 and 1994
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agreements it negotiated with

the U.S. government.” The
commission recommended shifting
the burden of proof from the
PRC to corporations suspected
of importing /aogai products into
the United States. Specifically,

it called for a certification based
on “good faith efforts” of U.S.
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as well as more prompt inspection

of Chinese facilities suspected
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CHAPTER 6

A Global Power in the Balance:
The Future of Worker Rights in China

atever the course of
economic and political
relations in the twenty-

first century, China will be a major
regional and global power. The ques-
tion is: Will China’s power be a force
for advancing democracy, human
rights, and social and economic well-
being, or will China choose to lead a
race to the economic and political
bottom, based on political oppression
and worker exploitation?

China is undergoing a twofold trans-
formation. It is rapidly changing
from a poor, rural nation in which
peasant farmers constitute the vast
majority to an urbanizing and indus-
trializing country whose millions of
peasants leave their rural villages
each year to take up factory work in
new industrial cities. At the same
time, China’s party-state monopoly,
once held in every sphere—in poli-
tics, in the economy and in civil
society—is breaking up. A burgeon-
ing open market within a highly
competitive capitalist economy is
transforming the economic land-
scape, while the one-party state
continues to rule in the political
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realm and in civil society. These
profound changes have unleashed
powerful new forces that increasingly
collide with existing institutional
structures. Chinese intellectuals, who
often have led the forces seeking to
extend economic reforms to the
political sphere, have repeatedly
clashed with opposing powers com-
mitted to maintaining the status quo
and denying basic human rights. The
resulting series of confrontations
have often begun as peaceful mass
protests and ended with violent state
suppression followed by long jail
sentences for the leaders, as in the
Tiananmen Square movement and
the Liaoning labor protest.’

Today’s Challenges

The primary victims of this upheaval
have been China’s workers. Their
government violates workers’ funda-
mental rights in both law and
practice, a fact widely accepted in
multiple international arenas. Robert
Rosoff, an analyst writing for the US-
China Business Council, the leading
association of U.S. multinational
companies investing in China, says:2

“The attraction of doing business in
China is undeniable. The country’s
low labor costs, in particular, enable
companies to manufacture apparel,
footwear, toys, and many other
products very cheaply. . .. At the
same time, terrible labor rights and
human rights conditions persist
even as China’s economy develops.

“Generalizations are difficult, but are
possible based on evidence of labor
rights abuse in PRC factories:

m Labor rights violations are so
widespread in China that viola-
tions can be presumed to exist
in every factory until proven
otherwise. . . .

m Although China has an adequate
labor law, it is poorly enforced.

m China has a virtually inexhaustible
supply of migrant workers, most
of whom are ignorant of their
rights under Chinese law and are
willing to work under any condi-
tions without protest.

m The Chinese government pro-
hibits the existence of indepen-
dent trade unions, leaving workers
without representatives who can
discuss violations with manage-



ment. Workers who have tried
to form independent unions or
lead labor protests have been
imprisoned.

“Labor protests are increasing in
China as a result of labor rights
abuse, rising unemployment, lack of
a social safety net, fraud by some
factory owners, and lack of respon-
siveness by government officials.
Often, when workers protest in large
numbers, the Chinese government
will arrest and imprison the protest
leaders and pay off the workers.”

China has not yet become a nation
governed by the rule of law, an ideal
cited in its constitution. Misallo-
cations of power are institutionalized.
China’s local courts are financed by
local governments that select the
judges, pay their salaries, and often
influence the outcome of cases. They
focus on pursuing their own purposes
instead of enforcing national law.
Many judges are poorly trained. Both
officials and the Chinese public criti-

cize corruption in the courts.?

One must take care, however, not to
portray China as nothing but a giant
sweatshop where all workers and all
efforts at worker advocacy are brutally
suppressed. Reality is more subtle and

complex. Recent developments
suggest to some experts that workers
and their allies have new openings
they can use to pursue progress, but
the value of these openings is hotly
debated. One expert is pessimistic:*

“We have not seen fundamental
improvements in civil and political
rights since 1989. ... The regime
continues to deny people the right
to organize politically, and deci-
sively crushes any political or reli-
gious movement that challenges its
hold on power. . . . [T]he political
reforms that we see are aimed at
improving the Party’s legitimacy
without allowing any opposition to

take shape.”

Others discern opportunities to
create more space for freedom of
association. One analyst notes that
the Chinese government is working
to strengthen legal institutions,
systematically reviewing proposed
laws and regulations for consistency
with existing laws, and experi-
menting with the use of hearings to
promote greater transparency in the
legislative and regulatory develop-
ment processes. Unfortunately, the
judicial system is not sufficiently
funded, and local governments tend
to resist structural reforms that

would diminish their power. Even if
the law guaranteed freedom of asso-
ciation, the current legal environ-
ment could not support it.’

The ultimate value of these openings
will depend on whether they are used
as springboards to consistently move
toward winning ever greater measures
of freedom of association, or whether
they serve only as short-term, stop-
gap approaches that merely relieve
popular pressure for change and
diffuse support for democratic reform.

New Responses
Within the ACFTU

In the sphere of civil society, the
state-party control of labor organi-
zation is enforced through the legal
monopoly of the All-China Federa-
tion of Trade Unions. The ACFTU

has traditionally taken a top-down,
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bureaucratic, and reactive approach
to workplace issues, more aimed at
workforce control than at worker
representation. Its monopoly is a
gross violation of the basic human
right of freedom of association.

Some elements within the ACFTU
are now beginning to recognize that
labor law is weak and ineffectively

enforced. The ACFTU’s own 2004

The Future of Worker Rights in China
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annual report highlighted discrimi-
nation in employment, sexual harass-
ment, the wage gap between men
and women, and serious violations of
labor law as continuing problems.

A few ACFTU cadres realize that the
“transmission belt” model of monop-
olistic unionism under government
control is a failure, and thus they
support a more proactive ACFTU
role. These groups, which are probably
closely linked to reform factions within
the CCP, are looking for ways to

be more independent of the gov-
ernment and of employers. They aim
to act more like leaders of genuine
trade unions that defend the workers
they represent instead of lecturing
them about government policy.

Some ACFTU leaders are becoming
more directly involved with work-
place problems and support the
workers’ position at times, particu-
larly in foreign-owned companies.
An ACFTU division director told
China Daily in August 2004 that
many private and foreign companies
in China deprive workers of their
constitutional right to establish trade
unions and that “workers need unions
more than ever to represent and
protect their interests.” ACFTU
head Wang Zhaoguo said, “[ T]rade
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Under principles of freedom of association, the real indicator of
progress will be not the number of contracts signed but the extent to
which rank and file workers have participated in the process and
taken ownership of their negotiating role.

unions have assumed the responsi-
bility of speaking out for the workers
and seeking fair solutions for them.
... We should punish those who
have prevented the establishment of

trade unions in line with the law.”’

These departures from the tradi-
tional approach can also be seen

in the efforts of a few regional
ACFTU organizations, which are
pressing firms to sign citywide or
regional framework agreements for
collective contracts in different
industrial sectors to standardize
wages and benefits for that sector in
the city or region. The ACFTU
indicates that by the end of 2003,
some 672,900 signed collective
contracts covered 1.214 million
enterprises with 103.5 million
workers, but the extent to which
rank and file workers participated in
that process has varied widely. On
September 13, 2004, the ACFTU
announced that it intended to cover
60 percent of workers with collective
bargaining contracts by the year
2008. Under principles of freedom

of association, the real indicator of
progress will be not the number of
contracts signed but the extent to
which rank and file workers have
participated in the process and taken
ownership of their negotiating role.

Government authorities have toler-
ated a few “wildcat” work actions.
In Wenling City, Zhejiang Province,
for example, 12,000 workers in 113
privately owned wool sweater facto-
ries secured a collective contract
after four years of protests. Begin-
ning in the late summer of 2001,
workers citywide conducted strikes
annually during the busy season.
Workers pushed for wage negotia-
tions, prompting employers to create
an employer negotiating committee.
The local ACFTU organized bar-
gaining sessions. In October 2004,

a collective agreement was signed,
providing workers with a minimum
wage of 800 Rmb ($104) per month.
In addition, a sector-based union
(which differs from the typical
enterprise-based union) was subse-
quently formed.®



The ACFTU also claims that it has
been conducting a campaign for the
past four years to hold shop floor
elections at a number of coastal area
factories that mostly produce for
foreign-owned companies. It indi-
cates that one-third of its 120,000
local unions in the Guangdong
Province have held such elections,
although the lack of independent
verification leads experts to doubt
their legitimacy. The ACFTU
announced last September that it
was working on a law for local elec-
tions, to be applied throughout the
country. Its discussion of the need
for elections is encouraging.

But occasional democratic shop
floor elections have not supplanted
the predominant method of factory
executives appointing managers as
union leaders in China. The trans-
mission belt model still permeates
ACFTU activity, and there is no
sign that tight CCP control of the
labor movement will change in the
foreseeable future. Like other labor-

related issues in China, this situation
1s in flux. The unknown factor is the

extent to which workers and their
advocates can use the nascent but
limited openings within ACFTU
structures to increase their defense
of existing rights, while at the same

time advocating for their govern-
ment to fully honor freedom of asso-
ciation in law and in practice.

Multinational Companies

At a few workplaces linked to global

brand name companies, workers
have chosen their ACFTU shop
union leaders. In July 2001, for ex-

ample, company and ACFTU offi-
cials at the Kong Tai shoe factory, a
Reebok supplier firm in Longgang,
organized a secret ballot election

of shop floor union representatives.
In October 2002, Reebok and
another big supplier firm in Fujian
Province conducted a similar elec-
tion. In both cases, Reebok manage-
ment promoted the vote after
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finding that most appointed union
representatives in the largely female
workforce were male managers,
white collar employees, and security
officials. After sustained lobbying
by Reebok, plant management and
the ACFTU agreed to follow up
with an education program for the
new union leaders. Independent
Hong Kong-based NGOs con-
ducted the training.'

While these elections may represent
a step toward freedom of associa-
tion, it would be premature to label
them as a trend. The Reebok elec-
tions are isolated cases that took
place in two among tens of thou-
sands of global supply chain work-
places in China. Most “grievances”
in these two plants have involved
harsh treatment by supervisors, not
classic bargaining issues like wages
and benefits. The longer-term sus-
tainability of democratic union
action in these two plants is yet to
be determined.

The impact of the application of
codes of conduct must also be care-
fully assessed. Many multinational
enterprises, for example, have codes
of conduct that call for freedom of
association and respect for interna-
tional and national worker rights.
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The use of codes of conduct can sometimes soften abuses of labor

standards in selected workplaces without ever calling into question

systematic violations of core worker rights.

But some codes provide a loophole
that allows enterprises to operate in
places such as China, where freedom
of association is prohibited. The
loophole requires only that compa-
nies adopt “parallel means” to facili-
tate worker communication with
management on employment issues.
These “parallel means,” generally of
the “suggestion box” type, are
demonstrably ineffective in facili-

tating real worker representation.

Moreover, the use of codes of con-
duct can sometimes soften abuses of
labor standards in selected workplaces
without ever calling into question
systematic violations of core worker
rights such as freedom of associa-
tion. Perhaps more typical than the
Reebok example is the case of a
closely studied supplier to Switcher, a
Swiss multinational company. Hong
Kong-based researchers interviewed
workers at the Wongsheng Gar-
ments factory in Changzhou to
assess implementation of Switcher’s
code of conduct. On an initial visit,
they found that contrary to Chinese
law, no union or anything resem-

bling a union existed at this 1,000~
worker factory and that “no effective
complaint mechanism was in place.”
Follow-up interviews on the re-
searchers’ recommendation to estab-
lish “an effective channel enabling
workers to voice their concerns”
revealed that the company had taken

only limited action:'?

“By the time of the follow-up visit,
a union affiliated to the local
Changzhou Garments Industry
Trade Union had been set up,
composed of management staff
and workers. It had 95 members
by January 2003 but only 10 were
production workers and half were
management staff. Its activities
since July 2002 when it had been
set up were the organization of
social events. Its composition and
mode of interaction with manage-
ment were not clear to the auditors.
The workers were not interested in
joining this union, as they consid-
ered that it had been set up in a
top-down way and were not con-
tacting the union committee mem-
bers whose phone numbers were



displayed at different locations to
voice their grievances.

“In addition to the trade union, a
five-member ‘social compliance
committee’ had been set up, com-
posed of staff members, some of
whom were also sitting on the union
committee. This other committee
had devised a quite complex griev-
ance procedure distinguishing
between minor and major com-
plaints. Only three grievances
(minor) had been reported over
several months and the workers did
not use the suggestion boxes that
had been set up and did not trust
these communication channels. In
spite of the sophistication of these
different procedures, and given the
attitude of workers, the auditors
were not convinced that they offered
an adequate solution to the impor-
tant question of effective communi-
cation channels between workers
and management.”

The Organization for Economic
Cooperation and Development
(OECD), an international organiza-
tion grouping 30 member countries
that “share a commitment to demo-
cratic principles,” has developed
Guidelines for Multinational Enter-
prises that include recommendations

on labor and employment relations,
notably freedom of association and
the right to collective bargaining.
Although these guidelines are not
legally enforceable, the governments
involved have agreed to use their
influence to press multinational
enterprises to follow these recom-
mendations. Further, in the revised
Guidelines (2000), language was
added on supply chains to support
worker rights."

Unfortunately, the vast majority of
multinational enterprises do not
follow the OECD guidelines in
their operations in China. The
handful of corporations that have
tried to influence PRC government
policy in favor of freedom of associ-
ation have failed.

Many companies have instituted
“independent monitoring” programs,
hoping that these programs might
substitute for independent worker
representation, at least to the extent
of guaranteeing certain minimum
standards. One company representa-
tive responsible for “code compli-
ance” programs publicly noted the
importance of worker involvement
in the monitoring process. “It’s our
hope,” he said, “that issues can be
taken up by the worker representa-

tives. . . . We have inspections of
factories, both announced and unan-
nounced. But you just don’t have the
assurance that things will be the same
the next day. Factories in China are
incredibly sophisticated at finding
ways to fool us. The best monitors

are the workers themselves.”*

The recognition of this principle is
encouraging. But since the only guar-
antee of long-term improvement in
working conditions is freedom of
association, codes of conduct can be
effective only if they support and
affirm full freedom of association.
They are not effective if they are used
merely to make minimal improve-
ments or enhance a company’s public
image. Accordingly, the few multina-
tionals that have attempted to facili-
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tate worker representation by holding
elections for worker representatives
have ultimately not been successful in
securing a sustained, democratic, ef-
fective voice for workers.

Legal Assistance

In some cities and export zones,
legal aid centers outside trade union
structures are taking shape to assist
workers with claims before courts
and arbitration boards. Workers are
demanding the application of the

The Future of Worker Rights in China
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rule of law in labor affairs separate
from union organizing. Their
complaints and declarations often
invoke laws and legal rights.

In addition, the government has
authorized the development of a
private bar and has required private
lawyers to take on a certain number
of pro bono cases each year. To coor-
dinate these legal aid cases and to
handle appeals, the government
began to sponsor legal aid programs
in 1994, and set up regional legal aid
bureaus. Most of the cases handled
by legal aid bureaus deal with labor
law. They address such issues as
unpaid back wages, harassment of
migrant workers, inappropriate disci-
pline, employer constraints on
worker mobility and free exit, unsafe
working environments, and indus-
trial accident compensation. Legal
clinics devoted to labor law and
women’s issues, some university-
affiliated clinics, and law school clin-
ical training programs supplement
this work. While these developments
are a positive step, the demand for
lawyers who are available to workers
far exceeds supply.

A small number of cases filed are
designed to obtain decisions with
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impact on regional or national
worker rights. Some are group cases
with potentially high monetary
compensation. In a 2004 case, for
example, 1,000 retired workers
from the Tieshu textile factory
brought a class action lawsuit against
the Suizhou City Social Insurance
Bureau for failure to pay pensions
due workers after their forced
retirement from the plant. Other
textile workers announced that
they would sue the city govern-
ment for alleged ill treatment
during their detention by police

in earlier protest demonstrations.'

Several legal clinics have begun to
assist women migrants in filing
claims against employers and local
labor bureaus. In one case in Beijing,
24 migrant women workers from
Laishui County, Hebei Province,
who worked for Beijing’s Hua Yi
garment factory from 1995 to 1997
sought help from the Peking Uni-
versity Center for Women’s Law
Studies and Legal Services when
their employer withheld their wages.
The company forced the women to
work overtime under extremely harsh
conditions, and managers routinely
beat and insulted them. With the
help of the legal aid attorneys, the

women were eventually awarded
170,000 Rmb (about $14,000) in
back wages and compensation after
several filings and judgments.'®

In a few locations, lawyers, clinics,
and legal aid organizations also work
to increase rank and file workers’
understanding of Chinese labor law
and worker rights. These groups fax
copies of laws and regulations, dis-
tribute informational pamphlets,
hold evening and weekend training
sessions in parks and factory dormi-
tory areas, and provide telephone
and in-person legal consultations.

Individual workers can bring claims,
mostly related to minimum wage
and hour laws, through an estab-
lished mediation and arbitration
process; sometimes these workers
prevail. In a few locations, laid-off
workers deprived of pensions and
severance pay in industrial restruc-
turing are creating formal and
informal associations to help one
another and to seek justice from
authorities.

The fact that some workers can use
the legal system to rectify violations
of their rights is good news, but
changing the system requires far



more than worker centers based in
migrant communities, legal clinics,
and NGOs assisting workers can
achieve. As one expert notes: '’

“The causes of authoritarian re-
silience . . . include . . . building of
channels of demand and complaint
making for the population, such as
the courts, media, local elections,
... and letters and visits depart-
ments, which give people the
feeling that there are ways to seek

relief from administrative injustices.

These institutions encourage indi-
vidual rather than group based
inputs, and they focus complaints
against specific local level agencies
or officials, without making
possible attacks on the regime.
Thus they enable citizens to pursue
grievances in ways that present no
threat to the regime as a whole.”

Exclusive reliance on legal strategies
can actually retard genuine inde-
pendent trade union development
and entrench the government-run
union system. Moreover, it does not
provide an efficient means of solving
labor disputes in a cost-effective and
timely manner. One analyst who
promotes corporate social responsi-
bility as an avenue of change in

The lack of basic civil and political freedoms means that the
normal mechanisms through which civil society ameliorates

labor abuses are absent.

China notes, “[ TThe lack of basic
civil and political freedoms means
that the normal mechanisms through
which civil society ameliorates labor

abuses are absent.”'8

In any case, the legal and adminis-
trative frameworks for productively
channeling private enterprise indus-
trial strife and managing the closure
of state-owned enterprises remain
inadequate. Legal aid cannot keep
up with a private sector of millions
of independent employers and other
actors, all autonomously and vigor-
ously pursuing their own private
interests. The legal aid programs for
labor law are poorly funded. More
legal aid funding is allocated to
criminal than to civil matters, and
the high volume of labor cases must
divide what remains with other civil
concerns such as women’s rights,
divorce, and rural land issues. Poor
enforcement of judgments, lack of
legal clarity in the law, expense,
delays, and other ongoing troubles
in the legal system all contribute to

the problem.

As a result, explosive grievances accu-
mulate unresolved; the 150,000 to
200,000 legal practitioners who must
cover all areas of law are inadequate
to meet the needs of 800 million
workers."® The festering claims for
billions in wage arrears, for better and
safer working conditions in industries
where thousands die every year, for
social security in retirement, and for
tull enfranchisement of migrant work-
ers threaten social stability and under-
line the strong need for a system of
independent worker and employer
institutions, capable of voicing, nego-
tiating, and solving the grievances
and interests of their constituents.

Press Reports
on Labor Issues

China’s government grants some
leeway to newspapers and magazines
for investigations and exposés of
worker rights violations, especially in
foreign-owned firms. One expert
notes “a dramatic rise in outspoken
investigative reporting relating to
labor rights,” but adds the important
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insight that journalists cannot create
news. Instead, “almost every case of
labor rights violations in China’s
private, foreign-invested . . . enter-
prises has only come to light because
migrant workers took some kind of
collective and organized action to
fight against it.” %

This development either can lead
toward building increased support for
worker rights or can jeopardize them.
Media exposés and anecdotal
accounts of progress on the worker
rights front do not mean that civil
and political freedom, including
workers’ freedom to form organiza-
tions of their own choosing and
bargain collectively with employers, is
just over the horizon. If the govern-
ment allows the press to publish
accounts of outrageous abuses against
workers merely as a calculated “safety
valve” policy, worker discontent and
public anger can be vented without
ever bringing long-term change.

If, however, the increased reporting
represents a shift toward expanding
freedom of the press, it can become

a powerful tool for increasing the
knowledge of Chinese workers about
violations of their rights and pin-
pointing opportunities and vehicles
for resolving them.
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U.S.-China Engagement

The U.S. government has a variety of
initiatives with stated objectives
aimed at improving the human and
worker rights situation in China,
including the Congressional-Exec-
utive Commission on China (see
Chapter 3, Endnote 31) and the U.S.-
China Economic and Security
Review Commission (see Chapter 5,
Endnote 18). The U.S. government
also funds initiatives to encourage
different aspects of democratic devel-
opment and human and worker rights
through the National Endowment
for Democracy (NED) as well as the
U.S. Departments of State and Labor.
All Labor Department programs are
official government-to-government
programs that require active cooper-
ation with the Chinese government.

The U.S. government policy
community agrees that China’s labor
practices violate international stan-
dards. The U.S. Department of
State’s Country Reporz‘s on Human
Rights Practices: 2003 catalogues a
myriad of ways in which China
violates core labor standards. The
CECC’s 2004 annual report reveals
that the “Chinese government has
continued its record of violating
workers’ rights and punishing

workers who advocate for change”
and that the “monopolization of
power under a one-party system and
the resulting absence of democratic
accountability have led to wide-
spread corruption and a loss of
faith in government.” The USCC’s
2004 annual report notes that
China’s “system denies workers’
rights of freedom of association
and collective bargaining, and it
enforces a system of work permits
that discriminates against rural
workers.” Unfortunately, inconsis-
tent application and enforcement
of U.S. policy send mixed signals
to both the Chinese government
and Chinese workers.”'

On March 16, 2004, for example,
the AFL-CIO and 14 affiliated
unions filed a groundbreaking peti-
tion with the U.S. Trade Repre-
sentative. The petition documented
how China’s repression of worker
rights gives the country an unfair
trade advantage over the United
States and other countries, espe-
cially those in the developing
world, that have suffered invest-
ment and job losses. Filed under
Section 301 of the U.S. Trade Act
of 1974, the petition represented
the first use of the 301 provision to
protest a country’s labor practices.



It called on the Bush administra-
tion to take immediate action to
impose trade remedies against
China and negotiate a binding
agreement to reduce the remedies if
China enforces worker rights. But
on April 28, barely a month later,
the Bush administration rejected
the petition as counterproductive.
U.S. Trade Representative Robert
Zoellick stated: “[ W ]e do not need
to conduct a year-long investigation
to know that there are serious con-
cerns with labor rights and working
conditions in China.” Zoellick also
reaffirmed the administration’s
preference for leveraging China’s
desire to be recognized as a market
economy under U.S. law to address
labor and other issues over the use
of trade sanctions applicable under

existing law.?

Some ensuing U.S. initiatives tend
to be far less direct in approach. On
June 21, 2004, during a visit to
China, U.S. Secretary of Labor
Elaine Chao signed four letters of
understanding with China. In part,
the letters pledged to share more
information on improving labor
standards related to the develop-
ment and enforcement of employ-
ment, benefit, and workplace health
and safety standards. During her

Almost every case of worker rights violations in China’s private,

foreign-invested enterprises has only come to light because migrant

workers took some kind of collective and arganized action to ﬁg/yz‘

against it.

visit, Chao also reviewed an
ongoing “Rule of Law” initiative to
promote worker rights in China
through education, training, and
technical assistance.

These programs reflect the current
U.S. policy thrust toward “engage-
ment” as “the key to improving
working conditions.” Toward that
end, the U.S. government continues
to make public statements supporting
worker rights in China. U.S. Secre-
tary of Commerce Donald Evans
recently stated that “China should
allow independent trade unions to
negotiate pay settlements with their
employers, thereby allowing wages to

rise more naturally.” %

Many experts on China and labor
issues find it highly questionable that
trips, educational exchanges, and
rhetoric alone can bring about
systemic change in China. The scope
of this type of assistance is limited.
By avoiding key worker concerns, it
falls far short of what is needed to
guarantee freedom of association and

safe and healthy working conditions
for Chinese workers.

Next Steps

Chinese workers are showing great
resourcefulness and resiliency in find-
ing new tools for building worker
empowerment at the grassroots level.
But they do so within a straitjacketed
context of government control and
the pervasive threat—often carried
out—of quick and brutal repression.

Intermediate forms of worker advo-
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cacy are important and worthy of
support, although not complete or
permanent solutions. The lack of
basic civil and political freedoms is a
violation of fundamental human
rights. Corporate responsibility and
international pressure by themselves
cannot guarantee basic civil and polit-
ical freedoms. The only true remedy
for the lack of civil and political

freedom is civil and political freedom.

China’s worker rights violations
point to specific problems that have

The Future of Worker Rights in China
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achievable solutions—through
compliance, in law and practice,
with ILO core labor standards. The
call to resolve these problems is
echoed by China’s international
commitments and the voices of
China’s workers. Recommended
measures are cited below.

Role of the Chinese Government
The Chinese government can adopt
the following steps to halt worker
rights violations and ensure respect
for worker rights:

m Bring the law into full compliance
with ILO core labor standards,
particularly those on freedom of
association and the right to organ-
ize and bargain collectively.

m Give workers a voice in their own
labor system. End the ACFTU
monopoly on worker representa-
tion. Give Chinese workers the
opportunity to transform the
ACFTU into a genuine workers’
organization rather than a govern-
ment-run agency, or to select
alternate representation.

m Strengthen the rule of law and
improve labor law enforcement
capacity and effectiveness on core
labor standards. To promote effec-
tive enforcement, consider im-
posing statutory fines—sufficient
to serve as deterrents—on
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Even if Chinese law is brought into conformity with all

international labor norms, it will not be effective until it is enforced.

employers who commit repeated
or egregious labor law violations.

m Create independent labor courts
and a mediation system immune
from pressure by local government
and party officials.

m Release and compensate workers
and supporters who have been
imprisoned for worker rights
advocacy.

m End discrimination against
women workers and migrant
workers. Grant migrant workers
tull protection under Chinese law
and in practice, including resi-
dency rights, so that they can
receive benefits and services and
hold local officials accountable in
places where they live and work.

m Improve enforcement of child
labor laws and immediately halt
child labor in schools.

m Stop the forced labor of political
dissidents and dismantle the
prison labor system.

m Allow the HKCTU to carry out
its responsibilities as an inde-
pendent trade union to represent
its members without interference,
consistent with ILO principles on
freedom of association, and ensure

that ILO standards on the right
to bargain collectively are incor-
porated into Hong Kong’s law.

The key to halting labor law viola-
tions is consistent enforcement.
Many labor problems in China are
similar to those experienced in other
countries that have failed to enforce
their labor laws and international
obligations. When labor standards
are not enforced at the national
level, in the courts, and all the way
down to the plant level, the stage is
set for illegal labor cost competition.
Employers who violate labor laws
have lower costs. Without effective
remedies or sanctions, the incentive
to violate labor law is strong. Em-
ployers inclined to abide by stan-
dards feel compelled to violate the
law just to stay competitive. Even if
Chinese law is brought into con-
formity with all international labor
norms, it will not be effective until
it is enforced.

These problems are exacerbated by a
lack of democracy. In the long term,
only democracy will solve them. Over
the past several decades, Chinese



workers have shown in many ways they can to promote freedom of ment to legally recognize unions as

that they are ready to organize if not association and other internationally  independent organizations and to

barred from doing so. Supporting recognized rights of their Chinese enforce those rights. In their own

industrial democracy—trade union employees, especially the core labor factories and other enterprises, with

freedom—is key to developing polit- standards contained in the ILO or without the existence of an

ical democracy in China. Declaration on Fundamental Prin- ACFTU unit, companies should
ciples and Rights at Work.2* permit their employees to exercise

Role of Multinational all of their existing rights, including

Enterprises Multinational companies should the right to hold workers’ assem-

A fundamental tension exists be- publicly call on the Chinese govern- blies, elect representatives, and

tween China’s legal and political
denial of freedom of association to
Chinese workers and the inclusion
of freedom of association provisions
in codes of conduct adopted by mul-
tinational companies operating in
China. To strengthen the credibility
of such codes, multinational compa-
nies have a particular responsibility to
reduce this tension by actively pro-
moting greater respect for freedom of
association in both law and practice.

In the current Chinese political and
legal framework, multinational
companies with codes of conduct
that affirm freedom of association
are automatically violating these
principles if they are operating in
China. In the interest of promoting
the growth of global political sta-
bility and sustained economic devel-
opment, companies that choose to
operate in China under those condi-
tions should at least do whatever
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negotiate and democratically ratify
collective contracts covering wages,
hours, and working conditions, as
provided for in Article 33 of the
Trade Union Law of the PRC.
Companies should certainly not call
on government authorities to repress
workers’ attempts to exercise these
rights. Further, companies should
avoid practices that encourage
corruption, such as bribing local
officials to support the suppression
of workers.

Although the limited corporate
efforts to increase support for
freedom of association have thus far
been unsuccessful, companies should
continue and strengthen their efforts
while finding additional ways to
advance the cause of worker rights
in China. For example, they should
open their doors to Chinese and
other NGOs, including labor and
labor support organizations, so that
the working and living conditions of
their employees can be observed,
and so that workers can be educated
by outside organizations about their
rights under Chinese law and inter-
national conventions.

Companies also should provide

space in which workers can meet
and discuss their conditions, with no
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Through persistent and growing domestic and global demand from

multiple stakeholders, Chinese workers will see real advances in the

legal recognition of their rights.

interference or observation by man-
agement and no fear of retaliation.
They should encourage their em-
ployees to select representatives, and
then they should meet with those
representatives to negotiate collec-
tive contracts, as permitted by
Chinese law. Once workers have
ratified the contracts, companies
should respect and follow contract
provisions. Companies also should
encourage the local government to
register the agreements so that they
have the force of law. And of course,
companies should not resort to in-
timidation or pressure, either di-
rectly or by threatening to call in
the authorities.

Such eftorts would not be without
risk. A company threatened with
expulsion or the loss of a significant
contract will likely be reluctant to
press for change. But if companies do
not support freedom of association for
Chinese workers beyond the realm of
public relations, they are complicit in
denying Chinese workers their rights
and are choosing to profit from the
unethical exploitation of their em-

ployees. Supporting worker rights
repression in China also makes
companies contributors to political
instability and the delay of demo-
cratic development in the country.

It is unrealistic to assume that most
multinational enterprises working in
China will rapidly and voluntarily
implement these recommendations.
Those that do not, however, will be
vulnerable; the suppression of
worker rights for profit is short-
sighted. Chinese workers will
inevitably protest the unjust treat-
ment and the kinds of abuses that
are common in Chinese factories, as
workers have done before them in
China and all over the world, gener-
ating pressure from within. Labor,
labor support, and human rights
groups committed to global justice
will also press for change, exposing
companies’ unfair labor practices to
the global public. The reputation of
companies that do not respect
worker rights will be tarnished
among global consumers and civil
society. Ultimately, through
persistent and growing domestic and



global demand from multiple stake-
holders, conditions in Chinese
factories will improve, and Chinese
workers will see real advances in the
legal recognition of their rights.

Role of Trade Union Solidarity
Through targeted, cooperative
strategies, unions and labor move-
ments throughout the world can and
must support Chinese workers’
efforts to pursue freedom of associa-
tion, the right to organize and bar-
gain collectively, and freedom from
discrimination, forced labor, and
child labor.

m The international union move-
ment must develop a coordinated
approach and action plan based
on adherence to the ILO’s Fun-
damental Principles and Rights at
Work. It must support ICFTU
efforts to encourage its affiliates
and all trade union organizations
having contacts with official organs
of the Chinese state, including the
ACFTU, to raise worker rights
concerns and report regularly to
the ICFTU about these contacts.
In addition, it must promote a
greater understanding of the
impact that worker rights viola-
tions in China have on the status
of worker rights in developing
countries. This understanding will

lead to action-oriented alliances
with worker organizations and
unions in those countries.
Promoting the development of
indigenous labor NGOs operating
on the ground in China should
include intensifying international
trade union solidarity in support
of trade union rights in Hong
Kong; ensuring that democratic
unions in Hong Kong are in-
cluded in international meetings;
and providing technical assistance
to Hong Kong unions’ efforts to
advance democracy and respect
tor worker rights.

Strengthening the global alliance
among worker organizations, labor
NGOs, human rights groups,
international law organizations,
academics, and citizens of con-
science who seek to promote basic
worker rights in China is crucial.
To help achieve that goal, interna-
tional unions must promote infor-
mation flows and partnerships on
labor in China with universities
and academics in the United
States, inside China (including
Hong Kong), and around the
world. In addition, they should
support research and reporting to
combat the emergence of alterna-
tives to legitimate worker organi-
zations, such as the promotion of

“parallel means” of association, that
fail to meet ILO standards on
freedom of association.

The international union move-
ment must support Global Union
Federation initiatives with indi-
vidual companies that open real
space for legitimate experiments
to promote freedom of association
in China.

Finally, it must use every interna-
tional arena to campaign against
the suppression of core worker
rights: promoting broader and
more effective use of OECD
Multinational Guidelines to ex-
pose the widespread violation of
basic worker rights in facilities
throughout China that produce
for multinational companies;
expanding multilateral efforts to
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raise the Chinese government’s
worker rights violations at the
various bodies of the ILO; sup-
porting the introduction of a
resolution at the annual meeting
of the UN Commission for
Human Rights that describes the
Chinese government’s systematic
violation of human rights, in-
cluding core worker rights; and
intensifying international efforts
to seek the release of worker
activists in China.

The Future of Worker Rights in China
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Role of U.S.-China Engagement
The CECC asks the U.S. President
and Congress to expand programs
aimed at helping workers assert their
rights under Chinese law and to
facilitate cooperation among the
private sector, the NGO sector, and
the Chinese and U.S. governments
aimed at bringing Chinese labor
standards into compliance with
international standards.?® These are
worthy considerations, and the U.S.
government should increase its
funding of programs targeted toward
improving worker rights in China.

However, attention must be given to
the effectiveness of these programs.
Efforts to focus on economic devel-
opment at the expense of democratic
development and democratic princi-
ples have backfired in many places
around the world, such as in Latin
America and Eastern Europe. The
political and economic upheavals
caused by a virtually exclusive focus
on economic development do not, as
policymakers asserted for decades,
automatically yield political stability.
Given the scale of China’s economy,
population, and influence, the failure
to steadily build political stability
through the enactment into law and
enforcement of democratic princi-
ples—such as respect for core labor
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In the interest of all workers everywhere, China’s millions of workers

must win respect for their rights.

standards—could precipitate global

€Cconomic Crisis.

Standing U.S. trade policy recog-
nizes the significance of worker
rights as well as commercial rights,
and it provides tools to promote
increased respect for those rights.
Accordingly, as the U.S. government
considers expanding support for
labor-related China programs, it
should also consider using the fu//
range of applicable provisions in
U.S. trade law and trade policy as
sources of stronger leverage in pro-
moting increased respect for worker

rights in China.

Role of Chinese Workers
Chinese workers will play the most
important role in promoting the
growth of freedom of association. As
in the past, courageous activists will
continue to encourage their govern-
ment to embrace more fully, in law
and practice, its international com-
mitments to international worker
rights. They will use their own initia-
tive to advocate publicly for their
rights and interests, and to exercise
those that already exist in Chinese

law. These include the use of clauses
that permit disciplinary measures

or even dismissal of “trade union
personnel [who] . . . infringe upon

the rights and interests of workers.” %

One strategy that workers may wish
to adopt is to promote reform within
the ACFTU through using their
existing rights to elect officers every
three to five years, to form local
town level and sub-district level
federations, and to call an extraordi-
nary union meeting once they have
33 percent member support. On the
other hand, they may choose to
work outside the ACFTU with
nascent independent groups that
seek to secure legal enforcement of
existing norms. The most important
guiding principle is that Chinese
workers themselves must choose
who will represent them.

Chinese workers also will choose the
strategies and tactics by which they
defend and expand their rights.
Knowing full well how difficult and
dangerous this struggle will be, they
have already demonstrated their
courage and commitment in thou-



sands of cases. In this endeavor they
will undoubtedly have the whole-
hearted support of the worker and
human rights movements through-
out the world.

The Choice to Lead

China joined the World Trade
Organization (WTO) in 2001. But
becoming a modern industrial power
and a leader of developing country
coalitions is not just a matter of
joining the WTO and adopting
policies of privatization, deregula-
tion, foreign investment, and other
attributes of the market-driven
model of economic development.
China’s new economic strength and
leadership carry responsibilities in
the social justice arena, too. With a
seat on the ILO’s governing body,
China must take steps to comply
with its ILO obligations on core
labor standards, not just its obliga-
tions under WTO trade rules.

China is an ancient civilization that
has contributed significantly over
many centuries to the world’s ethical
treasury—not least through the
development of Confucianism,
Taoism, and Chinese Buddhism.

In more recent times, China “stood
up” in 1949 against a century of
interference, intervention, and occu-
pation. The revolution offered a
vision of equality, justice, and an end
to exploitation and abuse against
workers and peasants, but that vision
was darkened. The recent turn to a
“robber baron” approach to industrial
development under the slogan “to
get rich is glorious” threatens to
erase it altogether.

China remains a one-party state
with a state party-controlled labor
movement. Chinese workers are
oppressed and exploited in ways that
depress conditions throughout the
world. Their condition is unaccept-
able. Yet it is clear that current insti-
tutions will not contain the powerful

forces growing within China’s new
industrial districts and that these
forces will inevitably bring great
change to Chinese society. What
will be the nature of that change,
and who will shape it?

Today, China has a choice: to turn
its back on the future, or to stand up
again and help lead the world toward
a new vision in a common project for
sustainable economic development
with democracy, human rights, and
social justice at its core. The oppor-
tunity begins with a commitment to
increase respect for the dignity of
work and human rights in China. In
the meantime, China’s workers and
their allies can use the small existing
openings to push forward, to begin
to build organizations, to call for
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improved conditions, and to advo-
cate for freedom of association. In
the interest of all workers every-
where, China’s millions of workers
must win respect for their rights.

The Future of Worker Rights in China
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GLOSSARY

ACFTU All-China Federation of Trade Unions

bagong strike

CCP Chinese Communist Party

CECC U.S. Congressional-Executive Committee on China

CEDAW UN Convention on the Elimination of All Forms of Discrimination Against Women
CERD UN International Convention on the Elimination of all Forms of Racial Discrimination
CFA ILO Committee on Freedom of Association

CRC UN Convention on the Rights of the Child

dagongmei rural migrant female workers

daigong slowdown

EPZ export processing zone; see SEZ

FLUC Free Labor Union of China

GLF “Great Leap Forward”

GUF Global Union Federation

guolaosi overwork death

HKCIC Hong Kong Christian Industrial Committee

HKCTU Hong Kong Confederation of Trade Unions

HKTUC Hong Kong Trades Union Council

hukou household registration system instituted in 1953

ICCPR UN International Covenant on Civil and Political Rights

ICESCR UN International Covenant on Economic, Social, and Cultural Rights
ICFTU International Confederation of Free Trade Unions

1CO Institute of Contemporary Observation

THLO Hong Kong ICFTU-GUF-HKCTU-HKTUC Liaison Office

ILO International Labor Organization

KMT Kuomingtang

Glossary



GLOSSARY

laogai
LRF

mangliu

MFN
MOU
NGO
NTR
OECD
PRC
Rmb
ROC
RTL
SEZ
SOE
tinggong

“transmission belt

»

UNCHR
UsCC
WAF
WTO

yuan

China’s forced labor system; literally, “reform through labor”
Laogai Research Foundation

term applied to peasants who moved about the country illegally looking for food or jobs; literally,
“drifting” or “wandering without direction”

Most Favored Nation status (see NTR)

memorandum of understanding

non-governmental organization

Normal Trade Relations

Organization for Economic Cooperation and Development

People’s Republic of China

Renmingbi, China’s currency, also informally called the yuan; 1 Rmb = 13 cents; $1.00 = 8.3 Rmb
Republic of China (Taiwan)

Reeducation through Labor (laodong jiaoyang), part of China’s prison system
special economic zone, similar to export processing zone

state-owned enterprise

work stoppage

Chinese labor relations model whereby unions convey government policies to workers and
promote labor discipline to implement those policies, as opposed to representing workers in deal-
ings with employers and the government

United Nations Committee on Human Rights
U.S.-China Economic and Security Review Commission
Workers’ Autonomous Federation

World Trade Organization

see Rmb
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