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e Section II. The Powers of the Board: The board would be
given full authority over the administration and invest-
ment of the fund, except that it could not alter any terms
of the plan determined through collective bargaining.

e Section III. The Rights and Duties of the Board: This
section repeats, in more detail, the complete authority of
the board, including the selection or removal of all
consultants, advisors, investment managers and actuaries.

® Section IV. Dispute Resolution: In the event of a deadlock,
mediation and then arbitration would be invoked.

® Section V. Modification of Plan Documents: This section
requires Eastern to file the appropriate modifications of
the pension plan's legal trust documents, as required (with
the Internal Revenue Service and the U.S. Department of
Labor).

In the weeks following the settlement, it became clear that Eastern
had no intention of agreeing to full joint control of the fund. As an
alternative, the union then proposed a “permanent neutral trustee,”
who would serve as a tie-breaker. But this too was rejected. The
company, while acknowledging that it had agreed to two union
trustees, demanded that there be a total of seven trustees, giving the
company a five-to-two edge. Since it was clear that full joint control
was not going to be achieved, the union held out for a total of five
trustees.

The Tentative IAM-Eastern Pension Agreement:
Strengths and Weaknesses

After months of stalling, Eastern finally presented the union with
its proposed contract language for a “pension trust commitee,”
comprised of five “members” The trust committee, which is
essentially the same thing as a board of trustees, was given many
of the same powers as proposed by the IAM.

However, there were some significant exceptions. Beyond the three-
to-two split in favor of the company, the major difference lies in the
continued role given to Eastern directly, as opposed to Eastern
through its committee members, or trustees. The company is still
empowered to enter into written agreements for investment and other
services, subject to the approval of the trust committee. In addition,
the lawyers, accountants, actuaries and other professional advisors
for the plan will continue to be employees of Eastern, not of the trust
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directly. Although the trust committee does have the final fiduciary
powers and responsibilities, the power to initiate actions and enter
into agreements is shared with the company. While this may be a
fine legal—as well as practical—distinction, it detracts from the
concept that the fund should be autonomous from the company, even
if Eastern appointees dominate the trust committee.

At this writing, the IAM has yet to respond to the proposed
language, and subsequent events may significantly alter the final
outcome. However, Eastern’s proposed language is likely to be
implemented in other companies as a “halfway” measure towards
joint control of pension funds. Because of this, it is valuable to
examine what Eastern agreed to.

Below is a summary of the major points in the company’ s proposed
language. Comments in italics are the author’s observations on the
strengths and weaknesses of various provisions:

¢ The Pension Trust Committee will have five members,
three appointed by Eastern and two by the union. Eastern
and the union may replace or substitute any of the
members at any time. Each side will be responsible for
payment of travel and other expenses incurred by trust
committee members. Obviously, the three-to-two split will
place the union members in the position of a permanent
minority. They will, however, have access to much more
information than they ever had before, and will much
more completely understand all moves made with respect
to the investment and administration of the fund. This
" observer believes that reimbursement of trust committee
members should come from the fund, not from the
respective sides. Clearly, Eastern is much more able to
reimburse its members than is the union. Many pension
funds pay the expenses of their trustees out of assets; this
would amount to an extremely small sum in comparison
with the $160 million for which the trust committee is
responsible.

¢ “For administrative convenience only,” the committee will
select a Chair and Vice Chair, one from Eastern and one
from the union. A majority of the members that includes
at least one union member will constitute a quorum.
Clearly, the Chair can be expected to be from the company,
which gives it the advantage of being able to call meetings,
set agendas, and control the flow of information. However,
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the trust committee will not be able to meet or carry out
any formal business without the presence of at least one
of the union members.

The assets of the plan will be held by a custodian—or
master trustee—which will be a nationally-recognized
bank, “pursuant to written trust agreement with Eastern
approved by the Committee” The plan’s assets will be
delegated to one or more investment managers,
employed, again, “pursuant to written agreements with
Eastern approved by the Committee” However, the
committee will have the power to “select, appoint, remove
and replace the investment managers. ..in accordance
with such procedures and standards as the Committee
may estaolish.” Further, the trust committee will be able
to establish investment guidelines, and allocate assets
among the investment managers. The committee may not
directly manage or invest plan assets; it must turn them
over to investment managers for such tasks. The trust
committee is given the basic responsibilities and powers
of a standard board of trustees, with the exception that
Eastern can enter into written agreements, which the
committee can either approve or reject. While the union
will clearly not be able to have its way with respect to
investments, the precedent has been set at Eastern for a
formally (at least) independent pension trust committee.

The committee will be empowered to “request and receive
from Eastern, the Union, its members, any trustee and
any investment manager such information as may be
needful in the performance of the Committee’s duties.”
The committee will be entitled to receive and rely upon
the advice given by pension and other professionals in
the employ of Eastern. Further, the committee may
“employ its own professional advisors and consultants,
such as, but not limited to, actuaries, accountants and legal
counsel. The cost of any such outside advisors or
consultants shall be born equally by Eastern and the
Union.” And the committee will make recommendations
to the company and the union for improvement of the
plan. While the committee is given broad powers to obtain
information, it will be quite dependent on the company
for this information, as well as the interpretation of it.
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Also, it is not clear what types of information the union
committee members can demand without the approval
of the Eastern members. Further, by having the cost of
outside consultants and advisors equally borne by Eastern
and the IAM, the union is placed in yet another potential
financial bind with respect to adequate oversight of the
fund. Normally, such costs are borne by a plan as part
of its normal operational expenses.

It would be easy to second-guess the pension negotiation process
between EAL and the Machinists. Clearly, the fact that the agreement
was not set in contractual concrete at the time the overall agreement
was reached significantly reduced the leverage the union had. But
it was only on the very last day of bargaining that the company
indicated a willingness to concede anything, and the pressure for
finalizing the main agreement was overwhelming.

Although there appeared to be strong support from the rank- and-
file for the joint control demand, it was obviously not the central
issue. The momentum of collective bargaining militated against
holding out for a finalized pension trust agreement.

It is quite clear, however, that IAM District 100 accomplished a
major task: by getting a “foot in the door” of the trust committee,
it established a precedent for further negotiations at Eastern. The
IAM had also set a pattern which can be used by other unions in
negotiations over joint control.

Conclusion

It is both easy and extremely difficult to draw general conclusions
from the Machinists’ experience at Eastern. The most important
general conclusion relates to the central importance of advance
preparation and in-depth research. Without a thorough
understanding of the plan, the union might not have been able to
take advantage of the information it uncovered concerning company
manipulation of the fund.

The research team, which was drawn both from officers and the
rank-and-file, was able to develop impressive skills in a relatively
short time. And they were able to communicate their findings to a
large number of union members, the media, and, importantly, to
Eastern itself. It is clear that the IAM'’s research and education efforts
were key to the union’s ability to effectively deal with Eastern on all
levels. While consultants were used, the research team did most of
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the work itself, and the membership was regularly informed of the
team’s progress.

The most important lesson for this author from the pension
research and bargaining at Eastern is this: the administration and
investment of a fund is completely intertwined. If negotiators ignore
any element of a company’s control over a pension fund, they will
not see the whole picture, and they will probably not be as effective
as they could be in responding to company assertions.

Control over investments is a new, and important, direction for
labor. But control over the administration of benefits and over the
funding of a plan is equally important. The JAM was concerned with
the entire operation of their negotiated fund, and were, thus, able
to achieve much more than any of us who were initially involved
would have predicted. Negotiations of this sort require a long-term
view; the benefits of joint control will not be immediately felt and
they will not translate directly into workers’ paychecks. Further, it
will probably take several rounds of bargaining to secure equal control
of these funds, even if the union makes it a major priority. Companies
are not likely to easily give up control of assets which are often as
large as the net worth of the corporation itself.

There is a real question, as well, whether joint control should even
be an issue in bargaining: since Taft-Hartley requires unions to give
management at least joint control, why shouldn't joint control be
mandated for all funds? By law, pension fund assets represent the
deferred wages of participants and beneficiaries; they do not belong
to the sponsoring employer. But, as we have seen, in the majority
of cases, the sponsor controls the trust unilaterally, even though the
assets of the fund typlcally represent the largest form of savings the
participant “owns.”

At the very least, participants or their representative should have
a legal right to an equal voice on their pension fund’s board of
trustees. Recognizing that there is a broad diversity of arrangements
with pension and other benefit plans, Congress could enact a law
that would be flexible, allowing for a range of options depending
on the situation. Where a single union has negotiated a plan with
an employer, the employer could appoint half of the trustees and
the union could either appoint or elect the other half. Where several
unions are involved, a procedure could be devised where,
proportional to their membership covered by the plan, they would
among themselves designate or elect the employee trustees. Where
no union exists, a simple, periodic election procedure could be
established to allow participants to select their representatives for



.92 UP AGAINST the GLOOM and DOOM!

pension fund boards of trustees.

It will clearly be years, if ever, before such legislation is enacted.
In the meantime, unions will have to negotiate for more control.
However difficult such negotiations may be, they are an absolutely
vital precondition for unions to effectively represent the interests of
their members. And, as the IAM learned, the very fact that they
aggressively pursued this strategy gave them new insights into the
operation of the company and allowed them to develop yet another
tool to keep the company off balance and on the defensive.

Joint control of pension funds is not a solution to the many
problems that beset labor, but it can provide unions with an
incredibly powerful new tool. Not insignificantly, it can also help
provide union negotiators with a more in-depth understanding of
the range of financial manipulations in which corporations are
engaged.

Even when a substantial portion of the $1 trillion in pension assets
is brought under effective joint union control, the real challenge will
lie ahead. At that point, labor will have to seriously ask the question:
How should the deferred wages of workers really be invested? What
role can and should unions play in ensuring that these assets are
properly invested?

The answers to these questions will inevitably carry unions far
beyond issues of hours and working conditions. The real challenge
will be to continue these fundamental union functions while, at the
same time, effectively pursuing new directions that take labor deep
into the heart of traditional management territory. [J



