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The ADA and
COLLECTIVE
BARGAINING ISSUES

Thisbrochureis one of a series on human resources
practices and wor kplace accommodations for persons with
disabilities edited by Susanne M. Bruyere, Ph.D., CRC,
SPHR, Director, Program on Employment and Disability,
School of Industrial and Labor Relations— Extension
Division, Cornell University. It has been updated in 2001
by Laurie M. Johnston, Esq., True, Walsh & Miller, LLP,
Ithaca, New York fromthe original, which shewrotein
1997.

Cornell University was funded in the early 1990’ s by the
U.S. Department of Education National Institute on
Disability and Rehabilitation Research as a National
Materials Development Project on the employment
provisions (Titlel) of the ADA (Grant #H4133D10155).
These updates, and the devel opment of new brochures, have
been funded by Cornell’ s Program on Employment and
Disability, and the Pacific Disability and Business
Technical Assistance Center.

Cornell University currently serves as the Northeast
Disability and Business Technical Assistance Center.
Cornell is also conducting employment policy and
practices research, examining private and federal sector
employer responses to disability civil rights legislation.
Thisresearch has been funded by the U.S. Department of
Education National Institute on Disability and
Rehabilitation Research (Grant #H133A70005) and the
Presidential Task Force on Employment of Adults with
Disabilities.

The full text of this brochure, and othersin this series, can
be found at: www.ilr.cornell.edu/ped/ada. Research reports
relating to employment practices and policies on disability
civil rightslegislation, are available at:
www.ilr.cornell.edu/ped/surveyresults.html.

For further information, contact the Program on
Employment and Disability, Cornell University, 102 ILR
Extension, Ithaca, New York 14853-3901; 607/255-2906
(Voice), 607/255-2891 (TTY), or 607/255-2763 (Fax).

More information is also available from the ADA Technical
Assistance Program and Regional Disability and Business
Technical Assistance Centers, (800) 949-4232 (voice/TTY),
www.adata.org.

What isthe Americanswith Disabilities Act?

The purpose of the Americans with Disabilities Act
(ADA) isto protect and guarantee access and
participation for persons with disabilitiesin
employment, public accommodations, public services,
trangportation, and telecommunicetions. Title! of the
ADA prohibits discrimination againg qudified
individuas with disahilitiesin al terms and conditions
of employment, e.g., recruitment, pre-employment
screening, hiring, benefits, promotions, layoff and
termination. Employers of 15 or more employees are
subject to Title | of the ADA, as are labor
organizations, employment agencies, and joint |abor-
management committees.

Under the ADA, an employer may not deny an
individud with a disability the opportunity to apply for
ajob because of arequest for areasonable
accommodeation during the application process. Nor
may an employer deny employment opportunity to a
qudified applicant or employee with a disability
because of arequest or need for areasonable
accommodation in order to perform the essentia
functions of thejob. An employer isnot required to
provide an accommodation if it would be an undue
hardship on it to do so.

How doesthe ADA affect Unionized Employers?

Private sector employers whose employees are
represented by a union are subject to the ADA and
the Nationa Labor Relation Act (NLRA). Under the
NLRA, the union is the exclusve representative of the
employees, and an employer is prohibited from
dedling directly with employees concerning terms and
conditions of employment. Furthermore, the NLRA
prohibits an employer from implementing any change
in the terms and conditions of employment without
offering the union an opportunity to bargain over the
proposed changes.

The ADA prohibits employers and unions from
entering into collective bargaining agreements that
discriminate againgt individuas protected by the ADA.
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What Obligations does a Union have under the
ADA and the NLRA?

The employment discrimination provisons of the ADA
gpply to unions as employers and as bargaining
agents. Under the NLRA, aunion hasaduty of far
representation; thet is, a requirement that the union act
reasonably, in a non-discriminatory fashion and in
good faith, with respect to the employeesit

represents. This duty might require the union to assst
an employee in requesting a reasonable
accommodation and working with an employer in
determining the reasonable accommodations availadle
to the employee

What isa“ Reasonable Accommodation” under
the ADA?

A reasonable accommodation isany modification
or adjustment to ajob, an employment practice, or
the work environment that makesit possblefor a
qudified individua with a disability to participate and
enjoy equa employment opportunity. The primary
purpose of a reasonable accommodation isto enadle
aqudified individud with a disability to perform the
essentid functions of the position.

Reasonable accommodations include modification or
adjustment of the application process to enable
qudified individuds with disgbilities to gpply, making
fecilities readily accessible to and usable by persons
with disabilities, modifying work schedules,
reassgnment to a vacant position, reallocating non-
essentid job functions, and acquidtion or modification
of equipment or devices. An employer is not required
to create “light duty” postionsand it isnot a
reasonable accommodation to reallocate essentid job
functions.

An employer is not required to provide an
accommodeation if it would creste an undue har dship
for the employer. Whether areasonable
accommodeation crestes an undue hardship is afactua
Issue depending on factors such asthe type of
accommodation, its cost, and the size and nature of

the business. Theterms of a collective bargaining
agreement may be rdlevant in determining whether a
particular accommodation would cause undue
hardship, and should be reviewed and considered
when an employee makes arequest for areasonable
accommodetion. An employer cannot assert that a
requested accommodation will present an undue
hardship merely because the employer isaparty to a
collective bargaining agreement.

What isthe Reasonable Accommodation
Process?

The ADA reguldions require the individua with a
disability and the employer engagein an interactive
process to determine whether areasonable
accommodation exidts. Firg, theindividud with a
disability must request a reasonable accommodation.
If the employer has not dready done S0, it should
determine the essentid functions of the position at
issue. The employer and theindividua must then
determine the job-related limitations imposed by the
individud’ s disability, which may require adiscusson
and information about the individua’ s medica
condition, and how those limitations could be
overcome by a reasonable accommodation. The
possi ble accommodations should be evaluated, and an
effective accommodation sdlected. While the
employee's preference is consdered, the employer
has the discretion to choose between equdly effective
reasonable accommodations.

The ADA requiresthat medica information
concerning job applicants and employees be kept
confidentid and maintained in files separate from
personne records. Personsinvolved in the
reasonable accommodation process who have access
to this type of information have a continuing obligation
to mantain the confidentidity of medicd information.
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Isan Employer Required to Mest its Obligations
under the ADA and the NLRA?

Employers must comply with both statutes, and to
balance the interests presented by an employee
requesting a reasonable accommodation under the
ADA and its obligations under the NLRA with
respect to its relaionship with the union and the
requirements of a collective bargaining agreement.
The Equa Employment Opportunity Commission
(EEOC), the federa agency respongble for the
enforcement of the ADA, has rgected the position
that a reasonable accommodation imposes an undue
hardship smply because it would violate a collective
bargaining agreement. The EEOC has asserted that
the employer first should determineif it could provide
a reasonable accommodeation that would remove the
workplace barrier without violating the collective
bargaining agreement. If thereisno such
accommodetion, then the employer and union should
attempt to negotiate a variance to the collective
bargaining agreement that conflicts with a requested
reasonable accommodeation, such asa*light duty”
assgnment or transfer to another position with
different physical and menta requirements, where no
other effective accommodation exists and other
workerswould not be unduly burdened. An
employer cannot use the existence of a collective
bargaining agreement as its reason not to offer or
implement a reasonable accommodation unlessit can
show that the request would have an adverse affect on
the other employeesin the bargaining unit.

The Genera Counsd for the Nationa Labor Relaions
Board (NLRB), the federd agency responsible for
enforcement of the NLRA, has stated that for a
reasonable accommodation that does not affect terms
and conditions of employment, for instance, putting a
desk on blocks, providing aramp, Braille sgnage or
providing an interpreter, an employer would not have
to negotiate with the union representing its employees,
and the employee could request these
accommodeations directly from the employer.

Employers would be required to negotiate with the
union if the requested accommodation would cause a

materid, subgtantid, or sgnificant change in the terms
and conditions of employment, such as requiring some
change in the collective bargaining agreement.

Most courts considering the relationship between
collective bargaining agreements and reasonable
accommodation have found that a proposed
accommodation that would adversdly affect the
seniority rights of other employees would not be
reasonable, and therefore, an employer and union
refusng such an accommodation would not violate the
ADA. The parties, the employer, the union, and the
individua requesting the accommodation, however,
would ill be required to engage in the good faith
interactive process to determine whether any other
type of accommodation was available.

What Proactive Approaches are Availableto
Employersand Unionsto Meet the Require-
ments of the ADA and the NLRA?

Employers and unions may be able to diminate or
reduce the potentia conflicts between the ADA and
the NLRA through collaborative long-range planning.
Employers and unions can create a cooperative
environment with repect to their obligations under the
ADA and the NLRA. At the outset, the employer
and the union might review ther collective bargaining
agreement to ensure that individuas are not subject to
disability discrimination. The employer and the union
may aso begin to consder including in the contract
specific protections or safeguards for individuals with
disabilities, procedures for the reasonable
accommodeation process, or development of alight

duty program.

Employers and unions might aso present educationa
programs on the ADA, for instance, open discussions
on the effects of the ADA on the work environment
by both management and union personnd.

A joint employer-union committee might be formed to
discuss and consder ADA complianceissues. The
labor-management committee might consder requests
for reasonable accommodation and work with
employeesin the informa interactive process of
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determining a reasonable accommodation. The
committee might dso asss in the determination of the
essentid functions of the job, review what type of
accommodations are needed, and what type of
accommodations are avallable or are possble within
the context of the collective bargaining agreement.

The ADA has specific protections for employee
medicd information, and both employers and unions
have an obligation to keep employee medica
information confidentia. To the extent that medica
information is needed in the determination of a
reasonable accommodation, the information could be
provided by the employee. The EEOC hasaso
dated that the ADA does dlow the employer and the
union to share with each other medical information
necessary to the reasonable accommodation process.

What Role Can the Shop Steward Play in
Assisting I mplementation of the ADA?

The union steward or business agent isthe personin
the union with whom each member may have direct
contact — to whom members bring their problems and
grievances, from whom members get information and
who has access to employees during the work day.
The union can disseminate vital information about the
ADA through the shop steward or business agent to
its members, such astheillegdity of discrimination
againg individuas with disabilities and how the
reasonable accommodation process works.

Conclusion

These proactive approaches will serve both the
employer and union with respect to their obligations
under the ADA, to provide reasonable
accommodation, and under the NLRA, to bargain
where necessary over reasonable accommodations
that effect changes in the terms and conditions of
employment. Mogt of dl, these proactive approaches
will fogter positive and productive work environments
for employers and unions, and further the god of the
ADA, theincluson and gppreciation of personswith
disahilitiesin the work place and society.

Resour ces

ADA Disability and Busness Technicd Assgtance
Center Hotling,
800/949-4232 (voice/TTY).

U.S. Equa Employment Opportunity Commission
1801 L Street, NW

Washington, DC 20507

(800) 669-4000 (voice)

(800) 800-3302 (TTY)

(800) 666-EEOC (publications).
http://www.eeoc.gov

American Federation of Labor and Congress of
Industrid Organizations (AFL-CIO)

815 16th Street, N.W.

Washington, DC 20006

(202) 637-5000 (Voice)

(202) 637-5058 (Fax)

http:/Aww.aflcio.org/

Disclaimer

This material was produced by the Program on Employment and
Disability, School of Industrial and Labor Relations-Extension
Division, Cornell University, and funded by a grant from the
National Institute on Disability and Rehabilitation and
Rehabilitation Research (grant #H133D10155). The U.S. Equal
Employment Opportunity Commission has reviewed it for
accuracy. However, opinions about the Americans with
Disabilities Act (ADA) expressed in this material are those of the
author, and do not necessarily reflect the viewpoint of the Equal
Employment Opportunity Commission or the publisher. The
Commission’sinterpretations of the ADA are reflected inits ADA
regulations (29 CFR Part 1630), Technical Assistance Manual for
Title| of the Act, and EEOC Enforcement Guidance.

Cornell University is authorized by the National Institute on
Disability and Rehabilitation Research (NIDRR) to provide
information, materials, and technical assistance to individuals and
entities that are covered by the Americans with Disebilities Act
(ADA). However, you should be aware that NIDRR is not
responsible for enforcement of the ADA. Theinformation,
materias, and/or technical assistance are intended solely asinformal
guidance, and are neither a determination of your legal rights or
responsibilities under the Act, nor binding on any agency with
enforcement responsibility under the ADA.

The Equal Employment Opportunity Commission has issued
enforcement guidance which provides additional clarification of
various elements of the Title | provisions under the ADA. Copies
of the guidance documents are available for viewing and
downloading from the EEOC web site at: http://www.eeoc.gov
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