






24 Unwelcome and Unlawful

VII "affords employees the right to work in an environment free from
discriminatory intimidation, ridicule, and insult," and that the victim of
such misconduct may sue her employer for having failed to provide her
with a work environment free of hostility and offensiveness. Vinson's al-
legations that her supervisor made repeated demands for sex, fondled her
in the presence of other employees, followed her into the restroom, ex-
posed himself to her, and even raped her were fundamental to her quid
pro quo claim, but they also served as a basis for a claim that her work-
ing environment was overtly hostile and highly offensive. Claims of both
forms of sexual harassment were thus available to Vinson.6

Terri Nichols worked in an equally offensive and hostile working envi-
ronment. Nichols, deaf, mute, and incapable of communicating with co-
workers except through writing and sign language, worked as a night-
shift mail sorter at the Salem, Oregon, postal facility. The night-shift
supervisor, Ron Francisco, was the highest-ranking manager at the facil-
ity during that shift and was the only supervisor able to communicate
with Nichols in sign language. Shortly after Nichols commenced work,.
Francisco asked her to photocopy some documents for him. He followed
her into the photocopy room, started kissing her, and indicated he
wanted her to perform oral sex for him. Initially she refused, but when
he persisted, she complied because she was afraid she would lose her po-
sition if she continued to resist him. Her testimony later given during the
trial of her sexual harassment case vividly describes how a harassed
worked typically perceives a sexually hostile work environment:

I remember that when this first happened I was just in shock. I was nerv-
ous. I was upset. I wasn't happy doing it, and I was hoping it would never
happen again. And I just kept that all to myself. But then there was repeats
and repeats and repeats, and I was more upset and I didn't want it. I didn't
want to do it again and again for him, and I didn't know how to say,
"Stop, just stop."

Although this routine occurred repeatedly over a period of six months,
Nichols did not report Francisco for fear post office officials would not
believe her and Francisco would then retaliate against her. Nor did she
tell her husband:

I tried to kill myself because I just didn't know how to tell my husband. . . .
I was afraid he would take the children and divorce me. And so I was just
stuck. I was stuck between the two and there was no one I could talk to. I
was afraid other people wouldn't believe me. . . . [If I reported] the super-
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visor I would lose my job. My husband and I had just recently bought a
house and that house depended on my earnings, and I didn't want to lose
everything. And that job was so important to the support of my family, so
I was just stuck with the two.

Ultimate1y, Nichols grew depressed, anxIOUS, and irritable and had
difficulty eating and sleeping:

I was losing weight. I wasn't able to eat regularly. I didn't have enough
sleep. I got real emotional at home. I was angry. I remember as time pro-
gressed, I was getting crazier. I hated that sex. I didn't want sex even with
my husband.

Her fears about the reaction of her husband were realized when he
sued for divorce. At the time, Nichols asked Francisco for a leave of ab-
sence to deal with her family problems. He granted her request but only
after she again agreed to perform oral sex for him.

In the end, Nichols reported Francisco to the postal authorities and
filed suit. Subsequently, she was diagnosed as suffering from a post-trau-
matic stress disorder and was granted federal disability benefits. By the
time her sexual harassment case reached trial, the Postal Service had
transferred her to another facility. She was then living with her two
young children, her marriage having ended in divorce.

Francisco, as a supervisor and the highest-ranking managerial em-
ployee working on the night-shift, possessed the power to dictate the
conditions of Nichols's employment, and he made submission to his sex-
ual demands the predominant condition of that employment. The quid
pro quo nature of his harassment of Nichols was epitomized in his de-
mand for oral sex as the price for granting her request for a leave of ab-
sence. But Francisco's conduct also created a wholly offensive and hostile
work environment, an environment sufficiently severe and pervasive to
alter the conditions of Nichols's employment. The acts of harassment to
which Nichols was subjected clearly supported a quid pro quo as well as
a hostile environment claim.?
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