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Preface

The Commission on the Future of Worker-Management Relations
was announced by Secretary of Labor Robert B. Reich and

Secretary of Commerce Ronald H. Brown on March 24, 1993 to
report on the following questions:

1. What (if any) new methods or institutions should be
encouraged, or required, to enhance work-place productivity
through labor-management cooperation and employee
participation?

2. What (if any) changes should be made in the present
legal framework and practices of collective bargaining to
enhance cooperative behavior, improve productivity, and
reduce conflict and delay?

3. What (if anything) should be done to increase the extent
to which work-place problems are directly resolved by the
parties themselves, rather than through recourse to state
and federal courts and government regul atory bodies?’

On June 2, 1994 the Secretaries of Labor and Commerce
released the Fact Finding Report of the Commission and an
Executive Summary.

After release of the Fact Finding Report, the Commission
consulted widely through public hearings, working parties
comprised of several members of the Commission, and it
received a variety of viewsin correspondence, studies and
articles from representatives of business groups, labor
organizations, professional associations, academics, women's
organizations, civil rights and other interested groups, and
individuals. Thismaterial isincluded in the public record

of the Commission which was closed on November 14, 1994 by
notice in the Federal Register. By this consultative

process the Commission has sought to receive the widest
possible comments on its Fact Finding Report as well as
proposals for its conclusions and recommendations for this,
itsfinal report.

The Commission held four additional national hearings after
the issuance of its Fact Finding Report in Washington, D.C.,
making atotal of 21 public hearings, including the 11

national and six public hearingsin various cities around

the country held previously. In the four most recent public
hearings, the Commission followed the practices developed in
It sregional hearings to encourage representatives of
organizations or individuals to volunteer to make



presentations or to file written statements, should adequate
timefor al not be available. The agenda of each of these
four sessions and a listing of those who testified and their
affiliations are presented in Appendix B.

The Commission appreciates the assistance of the various
organizations and individuals that helped to organize and
make presentations to the Commission and it’s working
parties.

A total of 57 personstestified before the Commission in its
four hearings in July to September 1994, making atotal of
411 witnesses in the 21 public hearings.

The transcripts of the four hearings after the Fact Finding
report run to 823 pages, making atotal of 4,681 pages for
all public hearings before the Commission.

The Commission has received since May 1994 a number of
studies and presentations outside of public hearings that
provide additional information to its fact-finding phase.
More than 160 statements have been received since the Fact
Finding Report that have been entered in the public record
of the Commission. Among these items are the following:

(1) United States General Accounting Office, Workplace
Regulations, Information on Selected Employer and Union
Experiences, Vols. | and I1, June 1994.

(2) Industrial Relations Counselors, Inc., Report on the

IRC Survey of Employee Involvement, August 1994, and Results
of the ORC Survey on the Use of Alternative Dispute

Resolution (ADR) in Employment Related Disputes, November
1994.

(3) Princeton Survey Research Associates, Worker
Representation and Participation Survey, Top-Line Results,
October, 1994.

(4) U.S. Department of Labor, Report on the American
Workforce, 1994; Women'’ s Bureau, Working Women Count, A
Report to the Nation, 1994.

(5) American Civil Liberties Union, The Private Arbitration
of Employment Disputes, November 1994.

A working party of the Commission has continued to meet with
a designated committee of the Small Business Council of the
Chamber of Commerce to receive views and perspectives on the
Fact Finding Report. Another working party met with



representatives of ten organizations reflecting the
interests of low-wage workers and received a statement of
potential Administrative and Regulatory Initiatives to
Protect Contingent Workers, October 1994.

A further working party of the Commission met on several
occasions to receive the further views of a group of women's
organizations that had also testified before the

Commission. Representatives of labor and management
organizations under the Railway Labor Act have met on
occasions with still another working party of the
Commission. Meetings have also been held with a number of
representatives of the civil rights community.

The Chair of the Commission had held a series of meetings
with the Enforcement Council of the Department of Labor and
anumber of its component agencies to secure data on
staffing, and on the flow and volume of investigations,
complaints, cases and litigation in the administration of
employment laws within the purview of these agencies with
reference to the third mission statement of the Commission.
The National Labor Relations Board and its General Counsel
has provided similar data. Discussions have been held aso
with the Chairman of the Equal Employment Opportunity
Commission and the EEOC ADR Task Force. The cooperation of
these agenciesis appreciated.

The Commission has received afurther letter from the
Republican members of the House Committee on Education and
Labor dated September 29, 1994. (See p. 111, note 5, of the
Fact Finding Report for reference to the first letter.)

The Commission deliberated on all the above information from
avariety of perspectives, the Commission reached broad
agreement on the issues it was charged to address. A

separate perspective by Commissioner Fraser on some aspects
of employee involvement isincluded in Section I1.

Thisreport of the Commission is focused on the three
questions of its Mission Statement, considering each
question separately but aso recognizing that these issues
and the Commission’ s recommendations constitute a highly
interdependent whole.

In making its legislative recommendations, the Commission
has not proposed explicit statutory language. Similarly, in
recommendations to administrative agencies and to private
partiesit has proposed specific approaches rather than the
language of aregulation.



A number of more specialized issues were raised in testimony
and statements to the Commission that it has not had the

time nor specialized information to consider fully. These

are significant issues to the workers and managers involved
and deserve more detailed attention and conclusions than the
Commission has had the time or resources to provide. Among
these questions are the status of agricultural workers under
the National Labor Relations Act, as amended, and the system
of labor-management relations in the building and
construction industry under these statutes and subsequent
NLRB and court decisions. Further, the Commission has
considered only in Section VIl some of the issues raised by
worker-management relationsin afew types of relationships
among those popularly designated as contingent. The
Commission reports this unfinished business that deserves
further and ongoing consideration.

The Commission has sought the views of awide range of
employers and employer associations, representatives of
unions, professional associations, women's groups, civil
rights organizations and academics regarding how to deal
with the problems and challenges of the modern workplace.
In addition, the Commission believesit is also significant
to hear how workers themselves and their supervisors view
their workplace beyond the reports of their attitudes from
managers or unions. Thus, the Commission welcomes the
findings of the Worker Representation and Participation
Survey. This survey provides a detailed and in-depth
analysis of workplace practices and the attitudes and views
in workplaces on many issues pertinent to the Commission’s
charges. Appendix A presents a brief summary of the survey
procedures and highlights of its findings.

The Department of Commerce provided assistance to the
Commission through Under Secretary for Economic Affairs
Everett Ehrlich. Within the Department of Labor, Roland
Droitsch, Deputy Assistant Secretary, Office of Policy and
Budget, coordinated a portion of the Commission’s work.
Assistance was a so provided by Seth Harris, Executive
Director of the Department’ s Enforcement Council, on matters
related to thisarea. Legal research support was given to

the Commission by Andrew Levin and Janet Herold. The
Commission received comprehensive administrative and related
support from staff of the Office of Small Business and
Minority Affairs. Ms. ArtrellaMack and Mrs. Betty Cooper-
Gibson provided effective service in the technical

preparation of thisreport. The Commission is deeply
appreciative.



Report and Recommendations. Executive Summary

The Commission on the Future of Worker-Management Relations
was appointed by Secretary of Commerce Ronald H. Brown and
Secretary of Labor Robert B. Reich to address three

guestions:

1. What (if any) new methods or institutions should be
encouraged, or required, to enhance work-place productivity
through labor-management cooperation and employee
participation?

2. What (if any) changes should be made in the present
legal framework and practices of collective bargaining to
enhance cooperative behavior, improve productivity, and
reduce conflict and delay?

3. What (if anything) should be done to increase the extent
to which work-place problems are directly resolved by the
parties themselves, rather than through recourse to state
and federal courts and governmental bodies?’

Over its twenty months of work, the Commission heard
testimony and evaluated the experiences of many employers
and employees, and received advice for answering its charge
from many groups and individuals. This testimony, and
various survey and other evidence, guides the
recommendations and suggestions that we offer to the
Secretaries, and to the nation.

Asreported in the Commission's May 1994 Fact-Finding
Report, there is a solid base of experience on which to

build more cooperative and productive workplace relations in
the United States -- the innovative partnershipsin

collective bargaining and the array of employee involvement
programs operating in many workplaces across the country.
There are also disconcerting patterns -- increased earning
inequality, difficulties for contingent workers, increased
litigation, rigid and complex regulations, and conflict in
union organizing campaigns.

Our recommendations build on the positive experiences with
productive and cooperative worker-management relations,
support their adoption in additional employment settings,
and encourage further experimentation and learning. At the
same time we face squarely and propose remedies for the
problems of too much conflict, litigation, inequality, and
regulatory complexity.



We take an integrated approach to modernizing American labor
and employment law and administration for the future. Taken
together, these recommendations give workers and managers
the tools and flexibility to do what they say they want to

do and are capable of doing to improve workplace
performance. We recommend flexibility in employee
participation while insuring respect for workers rights to
choose unions, if desired. We encourage the development and
use of fair systems for resolving disputes quickly closest

to their source without going to court or to a government
agency. We propose to modernize labor law to deliver
through a prompt and simplified process what the law
promises. afree choice for workers on whether or not to

join aunion of their choosing. Our proposals define
employees and employers in ways consistent with economic
reality. We encourage continued learning and dialogue among
private and public sector leaders to improve the quality of
policy making on employment issues.

The Commission could not address all the problems or
proposed solutions presented to us. This does not imply

that those | eft out are unimportant or not valid. Instead,

some need to be left to other groups and to further

discussion. Moreover, the recommendations we offer here are
presented as starting points for improving the workplace
experiences and results for all Americans.

The full set of recommendations are contained in the
separate sections of this report. Here we present fifteen

key conclusions and recommendations as they relate to each
of our three charges.

1. New Methods or Institutionsto Enhance Wor kplace Productivity

The evidence presented to the Commission is overwhelming
that employee participation and |abor-management
partnerships are good for workers, firms, and the national
economy. All parties want to encourage expansion and growth
of these developments. To do so requires removing the legal
uncertainties affecting some forms of employee participation
while safeguarding and strengthening employees' rights to
choose whether or not they wish to be represented at the
workplace by aunion or professional organization.
Accordingly we recommend:

(1) Clarifyingthe National Labor Relations Act (NLRA) and
its interpretation by the National Labor Relations Board
(NLRB) to insure nonunion employee participation programs
are not found to be unlawful simply because they involve



discussion of "terms and conditions’ of work or compensation
aslong as such discussion isincidental to the broad

purposes of these programs. At the same time, the
Commission reaffirms the basic principle that these programs
are not a substitute for independent unions. The law should
continue to make it illegal to set up or operate company-
dominated forms of employee representation.

(2) Updating the definitions of supervisor and manager to
insure that only those with full supervisory or managerial
authority and responsibility are excluded from coverage of
the law. We further recommend that no individual or group
of individuals should be excluded from coverage under the
statute because of participation in joint problem-solving
teams, self-managing work groups, or internal self-
governance or dispute resolution processes.

(3) Reaffirming and extending protections of individuals
against discrimination for participating in employee
involvement processes and for joining or drawing on the
services of an outside labor or professional organization.

These recommendations are linked to those that follow in
important ways. In addition to eliminating the legal
uncertainties associated with many of the forms of employee
participation underway today, these changes allow and
encourage use of worker-management participation in applying
government regulations to the workplace and resolving
disputes through private resolution procedures. Moreover,
these changes remove the threat that workers might lose the
protections of collective bargaining by taking on

supervisory or managerial responsibilities. These changes,
therefore, should open up workplacesto avariety of new
experiments with employee participation and |abor-management
partnerships and bring the benefits of these innovations to
more workers and workpl aces.

2. Changesin Collective Bargaining to Enhance
Cooperation and Reduce Conflict and Delay

The evidence reviewed by the Commission demonstrated
conclusively that current labor law is not achieving its
stated intent of encouraging collective bargaining and
protecting workers' rights to choose whether or not to be
represented at their workplace. Rectifying this situation
isimportant to insure that these rights are realized for
the workers who wish to exercise them, to de-escalate
workplace conflicts, and to create an overall climate of
trust and cooperation at the workplace and in the broader



labor and management community. Accordingly, the Commission
recommends:

(4) Providing for prompt elections after the NLRB
determines that sufficient employees have expressed adesire
to be represented by a union. Such elections should
generally be held within two weeks. To accomplish this
objective we propose that challenges to bargaining units and
other legal disputes be resolved after the elections are

held.

Beyond the reversal of the Supreme Court's decision in
Lechmere so that employees may have access to union
organizersin privately-owned but publicly-used spaces such
as shopping malls, access questions are best |eft to the
NLRB. The Commission urges the Board to strive to afford
employees the most equal and democratic dialogue possible.

(5 Requiring by statute that the NLRB obtain prompt
injunctions to remedy discriminatory actions against
employees that occur during an organizing campaign or
negotiations for afirst contract.

(6) Assisting employers and newly certified unionsin
achieving first contracts through an upgraded dispute
resolution system which provides for mediation and empowers
atripartite advisory board to use a variety of optionsto
resolve disputes ranging from self-help (strike or lockout)

to binding arbitration for relatively few disputes.

(7) Encouraging railroad and airline labor and management
representatives to implement their stated willingness to
seek their own solutions for improving the performance of
collective bargaining in their industries.

These changes are essential to de-escalating the level of
conflict, fear, and delays that now too often surround the
process by which workers decide whether or not to be
represented on their jobs. We distilled our recommendations
down to these basic and simplified changesin the law and
procedures from an extensive array of proposals offered to
the Commissioninthisarea. Therefore, itisvitally
important to monitor the effects of these recommendations
over timeto seeif they are adequate to achieve the goals
stated in our national labor law and shared by the American
public.

10



3. Increasethe Extent to which Workplace Problems are Resolved by the Parties.

The Commission's findings and recommendations regarding
workplace regulations, litigation, and dispute resolution

fall into three categories: (1) encouraging development of
high quality private dispute resolution procedures, (2)
encouraging experimentation with workplace self-regulation
procedures in general and with specific reference to
workplace safety and health, and (3) protecting the
employment rights and standards of contingent workers.

The Commission endorses and encourages the devel opment of
high quality alternative dispute resolution (ADR) systems to
promote fair, speedy, and efficient resolution of workplace
disputes. These systems must be based on the voluntary
acceptance of the partiesinvolved. The courts and
regulatory agencies should hold these systems accountable
for meeting high quality standards for fairness, due

process, and accountability to the goals and remedies
established in the relevant law. The Commission also
encourages experimentation with internal responsibility
systems for adapting workplace regulations to fit different
work settings. Accordingly, we recommend:

(8) Encouraging regulatory agencies to expand the use of
negotiated rule making, mediation, and alternative dispute
resolution (ADR) procedures for resolving cases that would
otherwise require formal adjudication by the agency and/or
the courts.

(9) Encouraging experimentation and use of private dispute
resolution systems that meet high quality standards for
fairness, provided these are not imposed unilaterally by
employers as a condition of employment.

(20) Encouraging individual regulatory agencies (e.g., OSHA,
Wage and Hour Division, EEOC, etc.) to develop guidelines
for internal responsibility systemsin which parties at the
workplace are allowed to apply regulations to their
circumstances.

Americas workplaces must be made safer and more healthful
and workers compensation costs need to be reduced.
Workplace safety and health is an ideal starting point for
experimenting with internal responsibility systemsfor
meeting public policy objectives, given the long-standing

and widespread experience with employee participation and
|abor-management committees in safety and health matters and
the shared interests all parties have in improving safety

11



and health outcomes. Evidence presented to the Commission
shows that properly structured joint committees and
participation plans can significantly improve safety and
health protection. Accordingly, we recommend:

(11) Developing safety and health programs in each workplace
that provide for employee participation. Those workplaces
that demonstrate such a programisin place with arecord of
high safety and health performance would receive

preferential statusin OSHA's inspection and enforcement
activities.

The growth of various forms of contingent work poses
opportunities for good job matches between workers with
differing labor force attachments and employers needing
flexibility in response to changing market conditions. At
the same time, some contingent work arrangements relegate
workers to a second class status of low wages, inadequate
fringe benefits, lack of training and, most importantly,

loss of protection of labor and employment laws and
standards. Thisisavery complex set of developments for
which adequate data are not yet available to do more than
address the most obvious problems. Our recommendations are
therefore cautious in this area, recognizing the need to
continue to monitor and evaluate the labor market
experiences of all forms of contingent work and to derive
policy recommendations as these data and analyses become
available. Accordingly, we recommend:

(12) Adopting a single definition of employer for al
workplace laws based on the economic realities of the
employment relationship. Furthermore, we encourage the NLRB
to use its rule-making authority to develop an appropriate
doctrine governing joint employers in settings where the use

of contract arrangements might otherwise serve as a

subterfuge for avoiding collective bargaining or evading

other responsihilities under labor law.

(13) Adopting a single definition of employee for all
workplace laws based on the economic realities of the
employment relationship. The law should confer independent
contractor status only on those for whom it is appropriate -

- entrepreneurs who bear the risk of loss, serve multiple
clients, hold themselves out to the public as an independent
business, and so forth. The law should not provide
incentives for misclassification of employees as independent
contractors, which costs federal and state treasuries large
sums in uncollected social security, unemployment, personal
income, and other taxes.

12



Implementing the recommendations in this report would open
up employment policy and practice to a period of
experimentation and opportunities for further learning. To
channel thislearning into constructive policy making we
recommend:

(14) Creating a National Forum on the Workplace involving
leaders of business, labor, women's, and civil rights groups

to continue discussing workplace issues and public policies.

In addition, we recommend establishment of a national Labor-
Management Committee to discuss issues of special concern to
the future of collective bargaining and worker-management
relations. We encourage development of similar forumsin
communities, states, and industries to further promote grass
roots experimentation and learning.

(15) Improving the data base for policy analysis of
workplace developments, evaluation of |abor-management
experiments in the private sector, and for assessment of the
economic condition of contingent workers. Thisrequires
amalgamation of existing data sets within the NLRB and
Department of Labor, and among these and other agencies as
well as coordination of research on workplace topics for the
National Forum and other interested parties.

The Challenges Ahead

From the views presented to us emerged avision of the
Workplace of the 21st Century that is shared widely across
all sectors of society and the workforce. These goals

appear at the end of this Executive Summary. Achieving some
of them requires updating and modernizing labor and
employment law; others can be addressed through changesin
administrative processes to give more power and flexibility
to the parties at the workplace to govern their

relationships and solve problems closest to the source. All
will require leadership and sustained commitment to learning
and experimentation on the part of individual workers and
the labor and management |eaders who shape employment
practices. We urge that progress toward achievement of
these goal s be assessed systematically on a continuous basis
and the results shared widely with the American public.

We can summarize the challenges facing America to improve
the quality and performance of workplace relations quite
simply. They are to sustain the momentum underway in the
most innovative workplaces, to bring these innovationsto
and share their benefits among more workers and managers,

13



and to overcome the countervailing forces that stand in the
way of achieving the goals of the 21st Century workplace. We
see three such countervailing forces, two of which are
reflected directly in the charges to this Commission and in

our recommendations.

Thefirst of these countervailing forcesis the high level

of conflict and tension surrounding the process by which
workers decide whether or not to be represented by a union
for the purpose of collective bargaining. Our
recommendations should result in a significant de-escalation
of these conflicts and a restoration of workers promised
rightsin this area, and thereby improve the overall climate
for cooperative |abor-management relations.

The second countervailing force is the frustration that
managers experience in trying to respond to complex
workplace regulations and mounting litigation, and that
workers experience in trying to enforce their legal rights
on the job. Our recommendations provide workers and
managers with the tools and flexibility to replace the
command and control system of regulation and the litigious
system for enforcing rights with opportunities for greater
self-governance and private, high quality, dispute
resolution.

The third force limiting the momentum toward higher quality
workplaces was highlighted in our Fact Finding Report but
its solution lies well beyond the mandate of this
Commission. We refer here to the widening earnings
inequality and stagnant real earnings that have

characterized the American labor market over the past ten to
fifteen years. While the Commission makes no direct
recommendations focused on this serious problem, a number of
our recommendations should contribute to reducing this
growing disparity. Among these recommendations are our
support for increased training at the workplace; increased
opportunities for employee participation to enhance
productivity, quality, and worker development; protections
against the use of contractors or contingent workers to

evade responsibilities under |abor and employment law; and
changes to provide workers the opportunity for
representation and collective bargaining if they want it.

The recommendations of this Report are designed to
contribute to the achievement of the goals and relationships
required for the 21st Century workplace.

14



Goalsfor the 21% Century Workplace

1. Expand coverage of employee participation and |abor-management partnerships to more workers and
more workplaces and to a broader array of decisions.

2. Provide workers an uncoerced opportunity to choose, or not to choose, a bargaining representative and to

engage in collective bargaining.

3. Improve resolution of violations of workplace rights.

4. Decentralize and internalize responsibility for workplace regulations.
5. Improve workplace safety and health .

6. Enhance the growth of productivity in the economy as awhole.

7. Increasetraining and learning at the workplace and related institutions.

8. Reduceinequality by raising the earnings and benefits of workersin the lower part of the wage
distribution.

9. Upgrade the economic position of contingent workers.

10. Increase dialogue and learning at the national and local levels.

15



|. Introduction: The Workplaceand Society

1. SOCIETAL DEMANDSON THE WORKPLACE

The workplace has become the central institution in American
society. A higher proportion of the population than ever
before isin the workplace, as women have taken jobs to
support their families as principal breadwinners or as part

of dual-earner households. Workplaces reflect the racial

and ethnic diversity of the population more than any other
institution. The workplace distributes earned incometo
most of the population. In contrast with many other
advanced countries, where the state provides benefits for
citizens paid from general taxation, the U.S. relieson

private decision-making in the workplace to furnish a
disparate range of benefits, most notably health insurance
and vacations with pay. The U.S. also places on the
workplace the obligation to provide an increasing list of
individual rights enforceable in the courts. Americans
spend more time at the workplace than the citizens of any
other advanced country, save for Japan. Far more Americans
work than vote.

Economic Performance. The workplace is a centerpiece of the
nation's economic performance, concern with productivity,
quality, and competitiveness. Our main national assetisa
skilled and hard-working workforce. In an ever more global
economy, the quality of the workplace affects not only the
individual enterprise and its employees, but aso national
economic growth and productivity performance.

Training. The workplaceis aso the locus of vital training
of the workforce and even of considerable formal educational
programs, illustrated by instruction in math, language and
basic skills, apprenticeship, military programs, interns and
residents in the medical profession, and executive training.
Continuous learning on the job and in teamwork with
multiple job tasks characterizes our most productive work
environments. Thistraining is often best provided on the
job, learning from peers as needed or in new delivery modes
that enable a self-paced learning such as interactive media.
Training in health and safety, quality, and problem-solving
are critical for the workplace to fulfill its socia role.
In the world of the future, the significance of training
and education in the workplace may be expected to be even
greater than at present.<Footnote: See, Workforce Training
and Development for U.S. Competitiveness, The Business
Roundtable, August 1993; Labor's Key Rolein Training, AFL-

16



ClO Report of Training, September 1994.>

New Forms of Work Organization. Asthese societal demands
on the workplace increase, a number of changes in the nature
and location of work, and in relations among workers and
supervisors, make the attainment of these objectives more
complex and difficult. Indeed, the traditional distinctions
between worker and supervisor are often without meaning in
many current workplaces. New forms of organizing work, new
workplaces (including work at home), new work relations
(including with customers), new work hours, and new legal
forms have emerged and become more common in which thereis
ambiguity and often no clear responsibility for training,
health and safety, benefits, legal obligations, and the
other societal demands on the workplace.<Foothote:
Reflecting the surrounding community, moreover, the
workplace now reports an increased incidence of homicide,
violence, and verbal abuse destructive of morale, quality,
and productivity. Drug and alcohol abuse also create
problems at work. Onein six violent crimes -- amost a
million ayear -- occur at the workplace. In 1992 more than
500,000 employees were victims of violent crime at their
workplace.> These new and more diverse relations raise
guestions about the definitions of employee and employer,
supervisor and professional used in labor relations and
employment law.

Workplace Regulations. Starting in the early 1900s, with
concern over accidents, a vastly expanded array of standards
has been required of workplaces by the political process.

The old common law covering worker-management relations has
been replaced in many areas by state and federal regulations
that give workers an increasing body of legal entitlements
and rights enforceable against the employer in the courts

that largely places obligations on the employer.

Legidation in Democratic and Republican administrations
alike aswell as court decisions regulate the terms of
employment in the workplace, and many states have specified
their own rules and definitions.<Footnote: The Commission
facilitated the first comprehensive survey of the vast

complex of legal statutes and regulations and the reactions

of employers and union representatives to the regulations

and to the regulatory and enforcement processes. General
Accounting Office, Workplace Regulation, Information on
Selected Employer and Union Experiences, Vols. | and I1.
June 1994. See, Fact Finding Report, pp. 129-133.>

Some federal interventions have been designed, asin the
case of statutes dealing with discrimination and harassment,
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to change the mores or customs prevailing in many workplaces
apart from providing redress to affected individuals.

One of the earliest pieces of New Deal eralegislation was
the Wagner Act (modified by 1947 and 1959 statutes) that
sought to assure workers the right to choose freely whether
or not to join aunion and to encourage the practice of
collective bargaining over terms and conditions of
employment. The procedures were designed to ascertain
whether or not workers wanted democratically chosen
representation at the workplace. It isto be observed that
the labor movement often provided the impetus and political
support for many of the workplace entitlements enacted by
regulatory legislation for all workers. In recent years

civil rights groups, women's groups, and religious groups
have also played arole in expanding the protection provided
for workers. At their volition or through collective
bargaining, companies have also introduced numerous policies
designed to improve worker well-being aswell asto raise
workplace efficiency. For instance, most large firms now
have employee assistance programs to help employees with
alcohol, drug, mental health or other problems.

The Need for Cooperation. An increasing number of
employers and unions have found that the best way to compete
in the marketplace and secure both profits for the firm and
good jobs for workers is through cooperative worker-
management relations. As Americans obtain more education,
and with the changing nature of some work, employers
increasingly find it appropriate to rearrange
responsibilities and tasks to employees, who work sometimes
as teams and other times as individuals. For their part,
more highly educated employees express greater desire to
participate in workplace decisions and have the knowledge
and competence to undertake more tasks at the workplace. It
is clearer now than in the past that creating value at the
workplace is the joint responsibility of management and
labor.

The Commission also recognizes that there is great diversity

in the seven million workplaces in the country -- variations

by industry, community, number of employees, demographic mix
of workers, and union status, with a correspondingly wide
disparity in relations among workers and management that
ranges from hostility to open collaborative partnerships.

The ability of workplacesto carry out their critical social

and economic functionsis, however, diminished by the
continuing conflict that existsin some workplaces between
employees who seek independent representation and to engage



in collective bargaining and some employers who seek to
prevent this outcome. The polarization between employees and
management in union representation campaigns, and the unfair
labor practices committed in some of these campaigns, poison
the attitudes in many other workplaces and detract from the
attainment of cooperative arrangements and the rational
assessment of workplace problems and mutually beneficia
solutions.

The achievement of prescribed standards of protection and
regulation -- in health and safety at workplaces, freedom
from discrimination or sexual harassment, payment of minimum
wages -- all too often is equally confrontational and
litigious in many workplaces. Our courts and regulatory
agencies are burdened with employment disputes that would
better be resolved at the workplace. Many workers who lack
the resources to go to court and many firms who fear the
expense of lawsuits do not get the just resolution of
workplace problems that they deserve. Hence, the attention
to improved methods of dispute resolution.

It istimeto turn down the decibel count, the adversarial

and hostility quotient that all too often mars discussion of
worker-management relations. We must -come and reason
together- to devise the best ways to assure that workers

have their legislatively proscribed and socially agreed upon
rights and employment norms, without burdening the economy
with excessive litigation and extended administrative
proceedings. We must develop institutions and practices that
will alow employees and firms to cooperate at the workplace
in ways that will contribute optimally to economic growth
and competitive performance and to the fulfillment of social
norms.

The Commission recognizes, of course, that the interests of
workers and management are not identical: they will differ
in some areas. In a market economy buyers and sellers have
different perspectives on the terms of sale. But there are
numerous ways to resolve disputes cooperatively, or, if need
be, through limited conflict such as strikes or lockouts
rather than open warfare. And there are many leadersin
business and in the labor movement to provide advice and
role models for dealing with disagreements by finding
efficacious solutions to problems.

In Chapter | of its Fact Finding Report, the Commission
documented places in which the American economy has not
successfully met the challenge of recent economic
developments -- the rise in income inequality and fall in
earnings for many less skilled workers that threatens to
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turn a predominantly middle-class society into atwo-tier
society; sluggish growth in productivity outside of
manufacturing; the inability of the job market to offer many
employees work that pays more than crime -- as well as areas
where we have outperformed other advanced nations. To
improve our national economic performancein the areasin
which we have problems and to maintain into the 21st century
our success in the areas in which we have done well requires
that we modernize our |abor-management relations, bringing
the best practices to more and more firms and workers.

The workplaces that we have inherited are far too

adversarial in tone and substance for the good of the
American economy. Changes must be made in the way firms,
employees, and unionsinteract, and in workplace laws and
regulations, to enable them to carry out successfully the

vital tasks society places on them.

This Report specifies some of those changes in the form of
suggestions and recommendations. They are a starting point
on a necessary road to adjusting the workplace to the
realities of a changing social and economic environment and
to the vision of a better future. The future of the

American economy and society is vitally dependent on the
American workplace. It isimportant that we begin the task
of making the workplace a better and more productive place
for firms and employees aike.

2. GOALSFOR THE 21%¥ CENTURY AMERICAN WORKPLACE

Given the changing role of the workplace in society, and the
views expressed to the Commission by managers, employees,
union leaders, and other experts, we believe it is essential

to state avision and a set of goals for the workplace of

the future. We present ten integrated objectives that,

taken together, position the American workforce and the
economy for the 21st Century.

(1) Expand coverage of employee participation and labor-
management partnerships to more workers, more workplaces,
and to more issues and decisions.

Employee participation and |abor-management partnerships are
essential to improved productivity, enhanced quality and
economic performance, and an increased voice and higher
living standards for American workers. Itisinthe

national interest to see participation and partnerships

sustained and expanded to cover alarger proportion of the
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American workforce and workplaces, and to address the full
range of issues critical to improving workplace performance
and advancing workers - economic positions and quality of
working lives. Itisalsoin the national interest to
experiment with alternative forms of participation and
cooperative labor-management relations to meet workers -
varied needs and circumstances.

Provide workers with a readily accessible opportunity to
choose, or not to choose, union representation and to
engage in collective bargaining.

Reduced hostility is essential in the full process -- from
initial expression of interest to the signing of afirst
agreement -- if workers areto have afree and accessible
choice about whether or not to be represented by a union, so
that those who want collective bargaining can exercise that
right and so that managers do not feel they are under attack
whenever employees decide union representation isin their
best interest.

(3) Improve resolution of disputes about workplace rights.

All American workers need to achieve the promised objectives
of freedom from discrimination, unfair treatment, and
fulfillment of their statutory rights.

All those who feel they have been unjustly treated should
have access to rapid resolution processes that are
inexpensive, fair, and that serve as effective deterrents to
unfair behavior or employment practices.

(4) Decentralize and internalize responsibility for
workplace regulations.

Command and control- government regulations at the
workplace should be reduced in favor of greater internal
responsibility systems and private resolution of disputes by
firms and workers themsel ves, with the assistance of

neutrals when necessary. Regulatory resources could then be
focused on the more serious miscreants and on encouragement
of work-level dispute resolution.

(5) Improve workplace safety and health.
Americas workplaces must be made safer, reducing workers -

injury and occupational disease and workers - compensation
costs. Each workplace must be encouraged to develop an
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appropriate system to improve safety and health. Regulatory
bodies should help in the process and provide workers and
firms with advanced scientific knowledge on safety and
health. The most dangerous worksites should be targeted for
particular attention.

(6) Enhance the growth of productivity in the economy as a
whole.

It iscritical for the well-being of the American people
that productivity grow at a sufficiently fast pace to
improve the living standards of all citizens. Labor-
management relation’ s policies and practices should
contribute to this goal.

(7) Increasetraining and learning at the workplace and in
related institutions.

Additional training and opportunities for learning on-the-
job are needed to enhance the performance of enterprises,
improve the rate of productivity growth, and permit higher
wages and benefits. Workersin the service sector need
particular attention since this sector has experienced a
slow rate of productivity growth, and it employs the largest
number of low-skilled young workers with inadequate
education and access to training opportunities.

(8) Reduce ineguality that has increased in the American
labor market over the past ten to fifteen years by raising
the earnings and benefits of workersin the lower part of
the wage distribution.

A number of recommendations of the Commission should make a

contribution toward the goal of reducing growing earnings
disparities -- in particular the emphasis on training,
employee participation to enhance worker devel opment,
productivity and quality, and, if workers choose, the
opportunity for representation and collective bargaining.

(9) Upgrade the economic position of contingent workers.

A variety of arrangements are required to assist low-wage
workers in temporary or contingent employment relationships
to receive the protections of labor relations and employment
laws. The country needsto arrest the growing disparity
between the labor conditions of full-time workersin stable
career-oriented jobs and those of contingent workers who
desire but are not able to obtain these types of jobs,
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earnings and benefits.

(10) Increase dialogue at the national level and local
level.

Arrangements need to be developed for regular dialogue among
the leaders of business, labor, civil rights and women's
organizations, and the government. In adynamic market
economy, workplace problems and solutions continually
change, and it isimportant for national, sectoral and local
leaders to monitor these changes to learn systematically

from experience, and quickly to develop strategies and

policies that meet new challenges at the workplace.

We now turn our attention to the changesin public policy
and private practice that are needed if we are to achieve
the goals for the workplace of the 21st century.
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II. Employee | nvolvement
1. INTRODUCTION

The Commission's Fact Finding Report noted (pp. 29-61) that
avariety of employee participation processes and committees
have been established in America’s workplaces. Many larger
firms report using some form of employee participation in
their organizations. Information received by the Commission
since the Report confirms the diffusion of employee
involvement. Fifty-two percent of employeesin the
Workplace Representation and Participation Survey reported
that some form of employee participation program operatesin
their workplace and 31 percent indicate that they

participate in an employee involvement program.

Employee involvement programs have diverse forms, ranging
from teams that deal with specific problems for short

periods to groups that meet for more extended periods. Many
employers and union leaders testified before the Commission
that the programs enhance productivity, though their
effectiveness surely differsin different settings. Thirty-

two percent of workers involved in these programs view them
as very effective while 55 percent view them as somewhat
effective. Seventy-nine percent report that the programs
have given them greater say in their jobs. By atwo-to-one
majority, employees at workplaces without employee
involvement programs say they would like a program of this
sort at their workplace.

On the basis of the evidence, the Commission believes that
itisin the national interest to promote expansion of
employee participation in avariety of forms provided it

does not impede employee choice of whether or not to be
represented by an independent labor organization. Atits
best, employee involvement makes industry more productive
and improves the working lives of employees.

The evidence presented also shows that as practiced today
some employee participation programs may be in violation of
Section 8(a)(2) of the NLRA. The problemisthat some
programs designed to improve productivity and quality also
end up discussing interrelated issues of working conditions
and of how to share the gains produced by employee
involvement. A related problemisthat some programs blur
the traditional distinction between supervisors or managers
and workers, raising questions about the coverage of
employees under the NLRA. Indicative of the extent of this
blurring of traditional boss/worker lines, in the Workplace
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Representation and Participation Survey 35 percent of
workers said they perform some supervisory duties as an
official part of their job.

In view of the role of employee involvement plansin
American industry, the Commission supports some
clarification of Section 8(a)(2) so that employee

involvement programs such as those relating to production,
quality, safety and health, training or voluntary dispute
resolution are legal aslong asthey do not alow for a

rebirth of the company unions the section was designed to
outlaw. We want workers and managers participating in these
programs to be able to do so effectively, with gains for

both, without skirting or breaking the law.

In light of the increased supervisory and managerial role of
employees in American industry, the Commission also supports
reducing the exclusion of supervisors and managers from the
coverage and protection of the NLRA. We want to guarantee
that workers engaged in collective bargaining or considering
unionization do not lose the protection of the law for their
union activity because of their involvement in supervisory

or managerial activities.

These considerations motivate the recommendations in this
section.

2. RECOMMENDATIONS
(1) Facilitate the Growth of Employee | nvolvement

The Commission recommends that nonunion employee
participation programs should not be unlawful simply because
they involve discussion of terms and conditions of work or
compensation where such discussion isincidenta to the

broad purposes of these programs.

We believe that programs of the types referrred to above,
which are proliferating in the U.S. today, do not violate

the basic purposes of Section 8(a)(2). Therefore we
recommend that Congress clarify Section 8(a)(2) and that the
NLRB interpret it in such away that employee participation
programs operating in this fashion are legal.

The Commission is concerned that in encouraging employee
participation in nonunion settings, it does not adversely
affect employees ability to select union representation, if
they so desire.

Thus, the Commission reaffirms the basic principle that
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employer-sponsored programs should not substitute for
independent unions. Employee participation programs are a
means for employees to be involved in some workplace issues.
They are not aform of independent representation for
employees, and thus should not be legally permitted to deal
with the full scope of issues normally covered by collective
bargaining. <Footnote: The law should continue to prohibit
commmittees like the one Polaroid Corp. disbanded in June,
1992 after the Labor Department suggested that it was -labor
organization.- Such joint groups are representative in
character and count among their primary functions handling
employee grievances and advising senior management about
pay, work rules and benefits. They so well beyond
incidental involvement in issues traditionally reserved to
independent labor organizations. See Fact Finding Report,
pp. 42, 60>

(2) Continueto Ban Company Unions

The law should continue to prohibit companies from setting
up company dominated labor organizations. It should be an
unfair labor practice under NLRA Section 8(a)(1) for an
employer to establish a new participation program or to use
or manipulate an existing one with the purpose of
frustrating employee efforts to obtain independent
representation.

We believe this recommendation is consistent with current
law.<Footnote: See NLRB v. Exchange Parts Co., 375 U.S. 405
(1964).>

Employees involved in employee participation committees or
processes should have the same protectionsin law from
retaliation for expressing their opinions on workplace

issues as workers involved in union activity under the NLRA.
They should have the right to communicate their views to
employers or co-workers and be able to seek outside
expertise on issues, if they so desire. The Commission
believes that current law provides protection against

reprisals for such -concerted activities for the purpose of

... mutual aid or protection-, asthe NLRA calls

it.<Footnote: See NLRB v. Washington Aluminum Co., 370 U.S.
9 (1962).> But to the extent that doubts exist about its

scope, the Commission believes this protection should cover
aworker's activities related to an employee participation
program.

Employee involvement systems are somewhat more frequent
under collective bargaining than in other settings. Inthe
Workplace Representation and Participation Survey, 33
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percent of unionized employees reported that they were
involved in a participation program, compared to 28 percent
of nonunion employees. In its Fact Finding phase, the
Commission heard testimony that employee participation is
most effective in aunion setting when union and management
work together as joint partners. All who testified agreed

that it is important for union and management

representatives to continue to work together in this

fashion to extend the scope, coverage, and effectiveness of
employee participation in the future.

In view of this experience, in organized workplacesit is
important that employers not be permitted to bypass
collective bargaining representatives to institute employee
involvement committees or processes. Issues normally dealt
with in collective bargaining should not be discussed in
employee involvement programs without the consent of the
elected labor organization. The Commission recommends that
it should be an unfair labor practice under NLRA Section
8(a)(1) for an employer to bypass the union or to introduce
or manipulate an employee participation program to subvert
the collective bargaining process. We believe this
recommendation is consistent with current law.

The recommendations clarifying Section 8(a)(2), the
distinction between employee involvement programs and
unions, the protections afforded workers in participation
programs, and the functions of these programs compared to
unions will by themselves improve the climate for these
programs to proliferate. The safeguards against company-
dominated unions under Section 8(a)(2), and the
recommendations obtained in Section |11 for reducing
conflict and delay in establishing unions where employees so
desire should mutually reinforce one another, so that the

law eases the creation of employee involvement programs
without harming employee freedom to unionize. This balance
isessential.

(3) Reducethe Scope of the Supervisory and Managerial
Exclusions

Congress should simplify and restrict the supervisory and
managerial employee exclusions of the NLRA to ensure that
the vast numbers of professionals and other workers who wish
to participate in decision-making at work are not stripped

of their right to do so through collective bargaining if

they so choose.

Each of the two exclusions embodies a core principle that
must be preserved. Employees whose primary function isto
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carry out the employer's labor relations policy by hiring,
firing, and disciplining employees are clearly supervisors

and should continue to be excluded from the Act. Employees
near the top of the firm's managerial structure who have
substantial, individual discretion to set major company

policy and whose primary function isto develop such policy
are clearly managerial employees and should also continue to
be excluded.

These two principles should be incorporated into asingle,
simplified -managerial employee- definition that includes
statutory supervisors and managers but not (1) members of
work teams and joint committees to whom managerial and/or
personnel decision-making authority is delegated or (2)
professionals and para-professionals who direct their less
skilled co-workers.

One aspect of employee involvement is the diffusion of
supervisory and managerial decision-making power throughout
the workforce. Both work teams and joint committees often
decide matters traditionally left to full-time supervisors

or managers. The Commission believes that this devel opment
should be encouraged.

Unfortunately, the labor law has not accommodated this
changein the real world of work. The law continues to draw
rigid distinctions between supervisors and managers on the
one hand, and -employees- covered by the NLRA on the other.
Supreme Court jurisprudence has contributed to this

problem.<Footnote: See NLRB v. Bell Aerospace Co., 416 U.S.

267 (1974); NLRB v. Yeshiva University, 444 U.S. 672 (1980);

NLRB v. Hedlth Care & Retirement Corp. of America, 114 S.Ct.

1778 (1994).>

The Court created the managerial employee exclusion, which
isnot found in the Act itself, and applied it not only to

senior managers but also to buyers of parts and materials.
<Footnote: NLRB v. Bell Aerospace Co., 416 U.S. 267 (1974>

Then, in NLRB v. Y eshiva University, <Footnote: 44 U.S. 672,
(1980)> the Court greatly expanded the scope of this
managerial employee exclusion by holding that the faculty of
Y eshiva University could not be an appropriate bargaining
unit because the professors (or at least the bulk of them

who participated in faculty decisions) were al managers.
Since, like many university and college faculties, they

voted on matters such as curriculum, class size, and

academic standards, the professors exercised -authority

which in any other context unquestionably would be manageri
al.- <Footnote:444 U.S. at 686.> The case means that rank
and file employees who participate in work teams or joint
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committees can lose their right to form an independent
union. Indeed, the NLRB interpreted Y eshiva so asto strip
union members of their collective bargaining rights p and
their union because they negotiated an employee
participation agreement with their employer.

<Footnote: College of Osteopathic Medicine & Surgery, 265
N.L.R.B. 295 (1982).>

More recently, in NLRB v. Health Care & Retirement Corp. of
America, <Footnote:_ U.S. __, 114 S.Ct. 1778 (1994).> the
Supreme Court expanded the statute's supervisory employee
exclusion. The Court effectively read out of the Act a
requirement that, in order to be deemed a supervisor, an
employee must carry out one of several functions -in the
interest of the employer.- The NLRB had used the statute's
-in the interest of the employer- test to separate out

workers who direct others based on superior skill,
experience and the like from true supervisors those whose
main function is to direct the work of others (or hire,

fire, and so forth) for the employer. The Court declared

that all -acts within the scope of employment or on the
authorized business of the employer are in the interest of

the employer.- <Footnote: 114 S.Ct. at 1782.> In practice,
this could mean that any employee who responsibly directs
co-workersis a supervisor denied protection of the labor
law.

The Health Care case could adversely affect professionalsin
particular. Congress has specified that professionals are to
enjoy the protections of the NLRA. Y et, as Judge Richard
Posner has pointed out, -most professionals have some
supervisory responsibilitiesin the sense of directing
another'swork p the lawyer his secretary, the teacher his
teacher's aide, the doctor his nurses, the registered nurse

her nurse's aide, and so on..- <Footnote:NLRB v. Res-Care,
Inc., 705 F.2d 1461, 1465 (7th Cir. 1983).> In the Supreme
Court's view, incidental direction of co-workers would
appear to make one a -supervisor- who lacks collective
bargaining rights. As Justice Ginsburg noted in dissent, -
[i]f any person who may use independent judgment to assign
tasks to others or direct their work is a supervisor, then

few professionals employed by organizations subject to the
Act will receive its protections.-<Footnote:114 U.S. at
1792-93.>

These Supreme Court cases fail to take into account the
degree to which supervisory and managerial tasks have been
diffused throughout the workforce in many American firms.
As aresult of the Court's interpretations, thousands of
rank-and-file employees have lost or may lose their
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collective bargaining rights. The Commission believes the
law can and should accommodate the desires of professionals
and other employees to participate at work p whether they
desire to do so viaindependent representation or otherwise.
<Footnote: The Commission also advocates relaxing the
restrictions placed on the ability of plant guardsto

participate in collective bargaining by Section 9(b)(3) of

the NLRA, which precludes guards or alocal union of guards
from affiliating -directly or indirectly with an

organization which admits to membership ... employees other
than guards.- While separate bargaining units and locals

are appropriate, preventing affiliation with an established
international union or federation of unionsisan

unnecessary limitation.

Another problem isthat the scope of the -guard- definition
has grown in NLRB jurisprudence over the years, to the point
that elevator operators, concierges, and doormen are often
held to be guards.>

(4) Authorize Pre-hire Agreements

When an employer wants to move or open new operations, it
should be allowed to negotiate a contract with aunion
interested in representing those who will work at the new
operations, as long as the negotiations are conducted at
arm's length. The employer should be allowed to recognize
the union. In order to ensure that the employees covered
under the new agreement support it, the union should be
required to demonstrate majority support by the end of the
first year of the new operations, or else the agreement and
the union's status as representative would expire at that
time. The parties would be allowed to verify the union's
majority status either by card check or representation
election. The agreement should not serve as a contract
bar.

Section 8(a)(2) continues to serve the vital function of
precluding -sweetheart- deals between employers and unions
that do not represent a majority of employees. Such deals
frustrate employee free choice by taking out of workers
hands the decision about whether to have independent
representation. The policy of generally disallowing
employer recognition and support of non-majority unions
remains valid.

However, the Commission is concerned that this policy may
operate in an unduly mechanical way. The problemis that
the rule against employer support of non-majority unions
[imits the ability of an employer and a union to cooperate
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when the employer plans to move or open new operations. The
occasion of new or relocated operations often presents an
opportunity for innovative cooperation between employers and
unions around issues of work organization, employee
compensation and productive efficiency.

Such agreements not only improve labor-management relations,
they also help all of us by facilitating the diffusion of
high-performance work techniques. In addition, advance
negotiations can increase rather than decrease the quality

of employee choice about collective bargaining. In effect,

a pre-negotiated contract between the employer and an
independent union gives the employees an opportunity to try
out the union's representation before voting on whether to
accept or reject it.

Unfortunately, this kind of cooperative advance planning is
severely restricted by Section 8(a)(2). The NLRB has
interpreted the measure as prohibiting employer recognition

of aunion as part of prospective bargaining in most
circumstances. What is more, the Board's interpretation
forbids advance negotiation of contract terms

altogether even without recognition if the employer and

union have no previous relationship.<Footnote: Majestic
Weaving Co. of N.Y., 147 N.L.R.B. 859 (1964).> We urge the
Board to reconsider its approach here, and we recommend that
Congress address this issue as part of its next effort to

reform our labor laws.

3. CONCLUSION

Employee participation will have to expand to more
workplacesif the American economy is to be competitive at
high standards of living in the 21st century. Participation
must also expand to include more workers and a broader array
of issuesif it is to meet the expectations and address the

vital concerns of the nation'swork force. The
recommendations presented in this section could modernize
labor law to encourage continued innovation in employee
participation.

While the proposals in this Section and those that follow

are needed in their own right, they are also closely

interrelated. Thisis because the increased flexibility for
employee participation proposed here poses both new risks

and new opportunities for workers and employers. Therisks
of reducing employee opportunity to choose independent
representation are addressed by the changes presented in
Section I1l. Theincreased flexibility for employee
participation should be accompanied by corresponding changes
in the law needed to ensure that workers have ready access
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to independent representation and collective bargaining.
Expanding the issues open to empl oyee participation also
opens possibilities for greater experimentation with

employee involvement in alternative dispute resolution and
self-governance processes on issues now subject to -command
and control- regulation and court litigation. We turn,

then, to these issues.

STATEMENT OF DOUGLASA. FRASER

Section 8(a)(2) stands as a bulwark against forms of
representation which are inherently illegitimate because
they deny workers the right to a voice through the
independent representatives of their own choosing and put
the employer on -both sides of the table,- to quote Senator
Wagner's words from 1935.* Thus, | place great importance
on the fact that the Commission has not proposed any
wholesale revision or exemption to Section 8(a)(2).

Nonetheless, | cannot join the majority's recommendation
that -Congress clarify Section 8(a)(2)- by somehow providing
that -employee participation programs should not be unlawful
simply because they involve discussion of terms and
conditions of work or compensation where such discussion is
incidental to the broad purposes of these program.-

The prudent course would be to allow the administrative and
judicial processes to address the issue of -incidental
discussion- in the first instance. If problems wereto
develop if, in fact, the law in practice were shown to
substantially interfere with the kind of incidental
discussions the mgjority seeksto protect p Congress could
then take up the subject against afar clearer legal and
factual background.

In dissenting from the recommendation to amend Section
8(a)(2), | wish to make clear that | do not minimize the
value of encouraging -employee participation- and -labor-
management cooperation.- But to my mind, the kind of -
participation- and -cooperation- that should be encouraged
is democratic participation and cooperation between equals.
| agree with Peter Pestillo, the Executive Vice President

of Ford Motor Company, that -A strong alliance requires two
strong members. There should be no quibbling about that.-
And | likewise agree with Morton Bahr, the President of the
Communication Workers of America, that:

to effectively participate in workplace decision-making,
front-line workers must first have their own organizations,
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educated leadership, and significant resources in order to
have the confidence and preparation to participate as equals
and without fear. { Sept. 15, 1993 Tr. at 63}

Because | am deeply committed to the principal of work place
democracy, | cannot join in any statement that proclaims

that you can have fully effective worker management
cooperation programs without having a truly equal
partnership based upon workers having an independent voice.
| must therefore dissent.

DISSENTING OPINION OF DOUGLASA. FRASER

(January 3, 1995)

Section 8(a)(2) stands as a bulwark against forms of
representation which are inherently illegitimate because
they deny workers the right to a voice through the
independent representatives of their own choosing and put
the employer on -both sides of the table,- to quote Senator
Wagner'swords from 1935.* Thus, | cannot join in the

maj ority's recommendation that " Congress clarify Section
8(a)(2)" by somehow providing that "employee participation
programs should not be unlawful simply because they involve
discussion of terms and conditions of work or compensation
where such discussion isincidental to the broad purposes of
these programs.”

Given the legal and factual uncertainties that exist asto
the scope of 8(a)(2), and the danger that any statutorily-
created exception would be an invitation to abuse, at the
very least the prudent course would be to allow the
administrative and judicial processes to address the issue
of "incidental discussion” in the first instance. |If
problems were to develop -- if, in fact, the law in practice
were shown to substantially interfere with incidental
discussions of terms of employment -- Congress could then
take up the subject against afar clearer legal and factual
background.

In no event, should employer-dominated employee
representation plans be permitted merely because they are
limited to dealing with specified subjects such as safety
and health or training. Employer-dominated representation
is undemocratic regardless of the particular subjects with
which the employer-controlled representative deals.

In dissenting from the recommendation to amend Section
8(a)(2), | wish to make clear that | do not minimize the
value of encouraging -employee participation- and -labor-
management cooperation.- But to my mind, the kind of -
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participation- and -cooperation- that should be encouraged

is democratic participation and cooperation between equals.

| agree with Peter Pestillo, the Executive Vice President

of Ford Motor Company, that -A strong alliance requires two
strong members. There should be no quibbling about that.-
And | likewise agree with Morton Bahr, the President of the
Communication Workers of America, that:

to effectively participate in workplace decision-making,
front-line workers must first have their own organizations,
educated leadership, and significant resources in order to
have the confidence and preparation to participate as equals
and without fear. [Sept. I5, 1993 tr. at 63]

Because | am deeply committed to the principal of work place
democracy, | cannot join in any statement that proclaims

that you can have fully effective worker management
cooperation programs without having atruly equal
partnership based upon workers having an independent voice.
| must therefore dissent.
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I11. Worker Representation and Collective Bargaining
1. GENERAL OBSERVATIONS
(1) The Role of Unionsin Society

The preamble to the National Labor Relations Act declares it
to be the policy of the United Statesto “encourage the
practices and procedure of collective bargaining and [to]
protect ... the exercise by workers of full freedom of
association, self-organization and designation of
representatives of their own choosing, for the purpose of
negotiating the terms and condition of their employment or
other mutual aid or protection.’

The Collective Bargaining Forum, a group of leading
corporate chief executives and national 1abor leaders,
reflecting on this policy, has stated:

"Theinstitution of collective bargaining is an integral

part of American economic life and has proved capable of

helping our society adjust through periods of prosperity

and recession. A democratic society must provide workers

with effective rights to join and be represented by unions

of their own choosing."<Footnote: New Directions for Labor

and Management, The Collective Bargaining Forum, Washington,
D.C.: U.S. Department of Labor, 1988.>

Unions contribute to the economic health of the nation by

“leveling the field between labor and management,' as

Senator Orrin Hatch has stated. "If you didn't have

unions,’ Senator Hatch continued,” it would be very

difficult for even enlightened employers to not take

advantage of workers on wages and working conditions because

of rivals."<Footnote: Business Week, May 23, 1994, p.70.>
Indeed, as we noted in the Fact Finding Report, and as the
President's Council of Economic Advisors also has concluded,

the recent decline in the proportion of workers represented

by unions has "contributed to the rise in inequality’ in the
United States.

Unions likewise contribute to the political health of the
nation by providing a legitimate and consistent voice to
working peoplein the broader society. Asformer Secretary
of State George P. Shultz has stated, “free societies and

free trade unions go together." Societies that lack a

vibrant labor movement which will “really get up on its hind
legs and fight about freedom' are sorely wanting.<Footnote:
Quoted in Leonard Silk, New Y ork Times, Dec. 13, 1992, p.
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D2. >

The import of the worst features of political campaigns into
the workplaces by managers and unions creates confrontation
and is not conducive to achieving the goals outlined in

Section |. The Commission remains persuaded that, aswe
said in our Fact Finding Report, "All participants --

employees, management, and unions - would benefit from
reduction inillegal activity and de-escalation of a

conflictual process that seems out of place with the

demands of many modern workplaces and the need of workers,
their unions, and their employers.' (p. 141)

The Commission cannot hope to do more than propose first
steps on the necessary road to achieving a new direction and
approach to labor-management relations. The process of
change will require along, sustained effort. But we

believe that American society -- management, labor, and the
general public -- does support the principle that workers
have the right to make a free, uncoerced and informed choice
as to whether to join a union and to engage in collective
bargaining. Our recommendations seek to, aswe said at the
outset, “turn down the decibel count' and to effectuate this
fundamental principle of our democracy.

(2) Established Collective Bar gaining Relationships

Not all aspects of collective bargaining are in need of
repair. The Fact Finding Report concluded that “In most
workplaces with collective bargaining, the system of labor-
management negotiations works well' (p.64). Mr. Howard
Knicely, speaking for the Labor Policy Association, would
elevate this observation to a principal finding:

“collective bargaining where it exists, isworking very
well.!

The majority of managers and workers with experience under
collective bargaining agree with this assessment. Both the
Worker Representation and Participation Survey and others
before it report that about 90 percent of union members
would vote to retain their membership if asked.
Approximately 70 percent rate their experience with their
union as good or very good. Sixty-four percent of the
managers surveyed agreed that the union in their companies
makes the work lives of its members better. When asked how
the union relationship affects their companies, managers
views vary considerably. Twenty-seven percent believe the
union helps their company's performance; 38 percent believe
it hurts performance, and 29 percent believe the union

neither helps nor hurts organizational performance. By a
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two to one margin (32 to 16 percent) managers report that in
recent years their relations with unions have become more
cooperative rather than confrontational.

In general, though there are notable exceptions, collective
bargaining appears to be adapting to its changing economic
and social setting. Work stoppages have declined
significantly, many grievance procedures are experiencing
more settlements through informal discussions or mediation
without resort to arbitration. The AFL-CIO's February 1994
report, The New American Workplace: A Labor
Perspective,<Footnote: The New American Workplace: A Labor

Perspective, AFL-CIO, Washington, D.C., February, 1994.> is
asignificant statement endorsing workplace cooperation and
labor-management partnerships.

A number of collective bargaining agreements in 1994 extend
the frontiers of labor-management partnerships to new

issues, new levels of decision-making, and new workers.
Among the more notabl e recent examples are the L evi-Strauss
and Amalgamated Clothing and Textile Worker agreement
governing manufacturing innovations in union and non-union
facilities, the Bath Iron Works and International

Association of Machinists agreement providing for

significant restructuring of jobs, training, and pay systems
among multiple trades, and the NYNEX and Communications
Workers of America agreement that provides for voluntary
procedures governing the organizing of new work units and
the negotiation and arbitration of initial contracts.

Innovations such as these need to be encouraged and extended
to more bargaining relationships. But additional changes

will be needed in the attitudes and policies of many labor
organizations and managers if the goals of the workplace of
the future outlined in Section | are to be achieved. One
areain need of greater focus s the responsiveness of
workplace practices to the needs of working women. A large
scale survey of working women published by the Women's
Bureau of the Department of Labor in October 1994 reported
that, while most women are breadwinners and many are the
sole support of their households, "they are not getting the

pay and benefits commensurate with the work they do, the
level of responsibility they hold, or the societal

contribution they make.'<Footnote: Working Women Count, The
Women's Bureau, U.S. Department of Labor, 1994, p. 5.See,
the testimony of Susan Bianchi-Sands and associates on July
25, 1994, and Judith L. Lichtman and a panel of women's
organizations and Gloria Johnson for the AFL-CIO and the
Caalition of Union Women on September 29, 1994.>



Collective bargaining will need to continue to evolve and

adapt in the future as the diversity of the workforce

increases in terms of gender, race, ethnic background,
education, and location of work. The Women's Bureau Survey,
the Worker Representation and Participation Survey, and many
others document the desire of workers for more say over a
wide range of workplace issues as well as adesire for
cooperative rather than conflictual processes for addressing
their concerns.

Itisinthe national interest to encourage continued growth

in the range of issues and workplaces governed by
cooperative labor-management partnerships. The Commission
believes that existing collective bargaining relationships

are progressing in this direction, and considersiit

important that new bargaining relationships achieve this

same level of cooperation and effectiveness as soon as
possible.

(3) New Collective Bargaining Relationships<Footnote: For
the detailed policy proposals of representatives of labor
organizationsand managements, see the transcript of
September 8, 1994 including the statement, "Recommendations
of the AFL-CIO to the Commission on the Future of Worker-

Management Relations Concerning Changes in the National
Labor Relations Act and Related Laws,' (28 pages).>

The Fact Finding Report of the Commission documented the
findings of the Commission (pp. 77-79) with respect to new
organizing situations.

1. American society -- management, labor, and the general
public -- supports the principle that workers have the right
to join aunion and to engage in collective bargaining if a
majority of workers so desire.

2. Representation elections as currently constituted are
highly conflictual for workers, unions,